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From Jacopo Tiepolo’s Statutum Novum
to Andrea Dandolo’s Liber Sextus

The tumultuous growth of the statutes in the early XIII century soon required some
sorting and reordering. It was again Jacopo Tiepolo who in early 1242 appointed a
committee with the task of compiling the extant statutory rules in a single, updated
text. The committee was made of Pantaleone Giustinian, parson of the church of san
Polo (i.e. Paolo), Tomaso Centranico, Giovanni Michiel and Stefano Badoer. On
September 25, 1242, the draft they prepared was approved in due form, that is by
deliberation of both Councils and public acknowledgment by the placitum.

This so-called Statutum novum (i.e. “new statute”) was ordered in three prologues and
five books.

The prologues are a notable instance of legal theory, premitted to a body of laws. They
put to good use a certain knowledge of Roman law, as well as canon law and biblical
texts, in order to fashion the statutory books into a better tool for bestowing justice,
without however introducing as mandatory any rule or principle directly taken from the
Roman law system or in any way conflicting with the established customs. The first
prologue gives the history of the compilation, the second the criteria to be followed by
the judges, the third (called Liber praesumptionum) gives detailed instances of the
effects of the various kinds of presumptions.

The first book begins with the formalities to be followed in alienating estates belonging
to the Church or to monasteries, and goes on to touch upon civil trials (claim by the
plaintiff, appearance in court of the defendant, written evidence, testimonies, oath,
decision and its enforcement, procedure for recovery of the repromissa); jurisdiction is
provided without appeal. The second book disciplines guardianships; the third contracts
(performance and unfulfilment, company agreements, co-ownership and its division,
leases and sales of estates); the fourth successions (wills, intestate successions,
commissarie); the fifth touches on disparate matters, including successions of
Venetians deceased overseas, possessory disputes, securities and collaterals, and
interpretation of the law.

This compilation was never repealed or modified; however, it was occasionally added to
until the XVII century. The first of these additions (called Correzioni) came as early as
1244, when under Tiepolo himself the Statuti della Curia di Petizion (i.e. “statutes of the
Curia di Petizion”, recently instituted) were deliberated.

A second, major one came under Andrea Dandolo (1306-1354, elected in 1343), who
added a Liber Sextus (i.e. “sixth book”), a compilation of statutes on various matters,
emanated under Tiepolo’s successors until Dandolo himself.

Dallo Statutum Novum di Jacopo Tiepolo
al Liber Sextus di Andrea Dandolo

La crescita tumultuosa degli statuti dall'inizio del XIII secolo presto richiese una
revisione e un riordino. Fu ancora Jacopo Tiepolo che all'inizio del 1242 incarico una
commissione di compilare le norme statutarie in vigore in un unico testo aggiornato. La
commissione era composta da Pantaleone Giustinian, prete nella chiesa di san Polo
(cioé Paolo), Tomaso Centranico, Giovanni Michiel e Stefano Badoeér. Il 25 settembre
1242 la bozza che avevano predisposto fu approvata con le dovute forme, ovvero con
delibera di entrambi i Consigli e ratifica pubblica da parte del placitum.

Questo cosiddetto Statutum novum (cioé “nuovo statuto”) era ordinato in tre prologhi e
cinque libri.
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I prologhi sono un esempio notevole di teoria giuridica, premessa a un corpo normativo.
Fanno buon uso di una certa conoscenza del diritto romano come pure di quello
canonico e dei testi biblici, per strutturare i libri statutari in uno strumento ottimale per
rendere giustizia, senza tuttavia introdurre come vincolante alcuna norma o principio
direttamente tratto dal sistema giuridico romano o in alcun modo confliggente con la
consuetudine in vigore. Il primo prologo contiene la storia della compilazione, il secondo
i criteri che i giudici dovevano seguire nel decidere, il terzo (intitolato Liber
praesumptionum) da esempi dettagliati dell’efficacia dei vari tipi di presunzioni.

Il primo libro inizia con le formalita da seguire nelle alienazioni di beni appartenenti alla
Chiesa o a monasteri, e prosegue trattando dei giudizi civili (citazione dell’attore,
costituzione in giudizio del convenuto, prove testimoniali, prove scritte, giuramento,
sentenza e sua esecuzione, procedimento per rivendica della repromissa; la
giurisdizione & dispensata in unico grado. Il libro secondo disciplina le tutele; il terzo i
contratti (esecuzione e inadempimento, societa, comunione e sua divisione, locazioni e
vendite di immobili); il quarto le successioni (testamenti, successioni legittime,
commissarie); il quinto tratta di materie disparate, tra cui le successioni dei veneziani
defunti all’estero, delle controversie possessorie, delle garanzie e dell’interpretazione
dello statuto.

Questa compilazione non venne mai abrogata né modificata; tuttavia venne
occasionalmente integrata fino al XVII secolo. La prima di queste novelle (dette
Correzioni) giunse gia nel 1244, quando, ancora sotto il dogado di Tiepolo, furono
deliberati gli Statuti della Curia di Petizion recentemente istituita.

Una seconda, importante correzione ebbe luogo sotto Andrea Dandolo (1306-1354,
eletto nel 1343), che aggiunse un Liber Sextus (cioe “sesto libro”), una compilazione
degli statuti su materie svariate, emanati dai successori di Tiepolo fino allo stesso
Dandolo.

The Lion of saint Mark in the “crab” position on the inner frontispiece of the printed Statutes
edi ted in 1564 by Giovanni Novello / Il Leone di san Marco in posizione di *moleca” (cioé granchio)
sull’antiporta dell’edizione a stampa degli Statuti curata da Giovanni Novello nel 1564.
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Texts and comment / Testi e commento

Statutum Novum [1242]

Source / Fonte: Cod. Queriniano cl. IV n. 1 (XIV century / sec. X1V); Cod. Marciano Lat. \V, 137
(XIV century / sec. XIV); Cod. Cicogna 1212 (XV century / sec. XV); Cod. Classense 446 (XVI
centyiury / sec. XVI)

Edited in / Edito in: Gli statuti veneziani di Jacopo Tiepolo del 1242 e le loro glosse, a cura di
Roberto Cessi, Venezia: Ferrari 1938

Images from / Immagini da: Volumen statutorum, legum ac iurium D. Venetorum ..., a cura di
Jacopo Novello, Venezia: Comino da Tridino, 1564
at http://books.google.co.uk/ (access / accesso 25.07.2013)

Prologues

PROLOGYVS PRIMPVS.

= E o Authore Ducatum noftrum Beati Marci fuffra-
gijsgubernante ,qui nobis permifsione gratiz cce~
lchtis eft collatus, & bella feliciter peragimus , & pa-
cem iuribus decorantes ftatum patriz honorabilios
fuftentamus. Hinc itaq; adeo noftros animos ad au-
== xilium Dei erigimus, vt nonde noftra , noftrorumg;
fidelium porentia, feuingenio confidamus , fed omnem fpem ad fo-
lam referamus fummz providentiam Trinitatis.Vnde & mundi hu-
ius elementa fub quadam nebula proceflerunt, & in orbem terrarum
eiusdifpofitio eft produéta . €] Cum igitur nihil tam ftudiofum re-
p periatur in rebus, quam venerabiles fan&tiones, T perquasresdiui=
' nz,humanzq; ab improbis proteguntur, & {uis propulfionibus om-
nis iniquitas refrenatur,exiftimamus ncceffarium,vtile,pofsibile,8
honeftum ad ipfarum tramitem properare : vt earum metu humana
refrenctur audacia , tutag; fit inter improbos innocentia, & in ipfis
mprobisrefrenctur nocendi facaltas fupplicio f ormidato,per quas
ctiam

PROLOGYVS PRIMVS. F

etiam ius foum vnicniq; tribuitur . Reperimud namgq; omnia ftam-
taa nobis, & pradecefloribus noltris edita, tanta confufione fubni-
x,vt iuxta corum indebitam compofitionem de quorundam obfer-
uatione (quibufdam in omnibus pratermifsis) frequenter nofkri iu-
dices vacillabant . 4] Quapropter noslacobus Theupulus Deigra- r14s.
tia inclytus Dux Venctiarum,virosdifertifsimos,nobiles, & difcre- D.45-
tos,videlicet Pantaleonem Iuftinianum Ecclefiz San&i Pauli Pleba~
num , Thomam Centernicum, loannem Michaclem , & Stephanum
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Badoarinm , qui fidelitate plurima circa noftram Rempublicam fe
adhibentes, in eiusinformatione , & ftaru eorum pro {apientia pro-
ducuntur alsidue in augumentum , fuper compofitione, & reforma-
tione noftrorum ftatutorum fecimus aduocari, quibus impofuimus
confidenter,vt fecundum eorum floridam prouifionem deberent ca
corrigere,dilucidare,componere,omniaq; facere , quz ipfioperi no
uerint opportuna,quorum prouidentia,habito fuper his ftadio dili-
genti ( votis noftrisfunditus exauditis) ad maxime vtilia procefle-
runt, quoniam difperfa,& difgregara,& noua ftatuta pereos compo
fita fub competentibus rubricis, vel titulis compillantes, ipfas ru-
bricas,vel titulos inlibros debito ordine aggregarunt,quos quidem’
libros in ipfo volumine difponere modo congruo ftuducrunt . Hac
igitur compillatione ftatutorum ab ipfisnobis exhibita , quoniam
¢am inuenimus optima equitaze fulcitam, noftro regimini con-
gruentem, {ubic&is noftrisvtilem,& benignam, au&oritate noftra,
& confilij rotius publicz con&ionisduximus approbandam . €] Vo-
lentes igitur, vt omnes noftrz iurifdi&ioni {uppofiti ipfis {tatu~
tis t vtantur,diftriGe volumus,& iubemus,vt noftri indices iniudi- 3
cijsab ecarnm fan&ionibus non difcedant, fed eacxa&adiligentia
obfernantes plenam iuftitiam reddant, & faciant vniverfis. @[Et (i
qua aliq occurrerint, quz przcife non fint per ipladecifa.
f}Cum plurafint n:fotia, tquam {tatuta) ioccurenti extranczquz~ 3
ioni in his aliquid fimilc reperitirr, de fimilibus cft ad fimilia pro-
cedendum , vel fecundum confuetudinem approbatam: alioquin, fi
penitus eft diverfum,vel confuetudo minime reperitur, difponant
noltri iudices, ficut iuftum & equum eorum prouidentiz apparc-
‘bit, 1 habentes Deum ante oculos mentis fuz , fic vtindic diftri- 4
&i examinis coramtremendo iudice , dignam pofsint reddere ra~ -
tionem . :

Incipit Secundus Prologus . .
[...]

4 demnctur €[ Tudicet ergo,non fecundum confcientiam, (ed fecundi
allegata , fnam fi omnia in hoc feculo iudicata effent , locum diunina
iudicia nd haberent. Dems omaipotens cul omaia nuda fent, & aper

[...]
lia cord ism. 9] Quamuis enim vera fint,non tamen credenda funt,ni
fi,quz manifeltis indicijs comprobantur,nifi,quz manifefto iudicio
conuincuncur,nifi, quz iudiciario n;din:_cnm probantur . Licet cir-

[...]
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felicem animam detinent 3lligaram . Sed quia non omniain lucem
perteftes produci I{n:url'm::l:, prafumptionibus aliquando iudicatur.
q Sed (ciendum eft,tp przfumptionum aliaeft temeraria, aliapro- 9
babilis,alia violenta,& alia neceffaria . Temerariaprzfumptio , flue Presiptio
fufpicio repellitur a iure. & in nullo ‘debet mouere animum iudican- E:“‘:;:r‘:
tis,de qua przcepit capitulum illud , Vt iudices nullii indicent fulpi P,,?,- R
tionisarbitrio: Hzc furgit amalis hominibus ex caufis vilibus. Vi~ Przfum -
dent enim quendam virum {emel loquentem cuth muliere: ftatim peio teme
przfumant,quod pro malo , & male loquatur.Hzc przfumptio abij- "%
cienda eft , quoniamdubia in meliorem pnr:tmﬁmr interprztan-
da. 14 Prefumptio probabilis eft,qua dicitur przfumptiotadicis, pyzfum -
hzc furgicex fafpicionibusaliquibus, & fama crefcente,quz purga- prio pro-
tionem inducit, ficut permulta iura probatur, & contratalemprz~ babilis.
fumptionem recipitar probatio,fed hac non inducit iudicem ad fen
tentiam contra infamatum , nifi detecerit in purgatione, & licet
talis przfumptio non inducat iudicem per fe ad fententiandum,cum
vnoramen tefte,vel alia (imili prafomprione plenam fidem facit, vo
per iura plene probatur,vel mouer iudicem,ve ferat inramentum ei,
pro quo eft prxlumptio,& fententiam ferat pro eo, & hoc etiam per
iara probatur. €] Violenta prafumptio habeturex verifimili proba= violenea
tione, & dicitur przfumprio iuris,quoniam s prafumitita effe.Ap plumprio
paret infirumentam cancellatum, ius prefumic debitorem liberatu,
Hzc prafumptio tafiscft, g inducit iudicem ad fententiandum, niff
. A 4 probetur
PROLOGYVSsS
probetur contratalem prefumptionem,vt probattir etiam per iura.
[...]
Neceffa - 'J[N:ce{]'ari: prgfumptio elt,que dicitur iuris,& de iure,& inducit iu
@2 Pr== dicemad fententiam,quz non recipitﬁcrohuinnﬂn in contrarium,

fomptio. g ideo dicitur iuris, 8cde iure , cum vehementer przfumitur fi¢ efle,
vel non effe.Et propter talem pryfemptionem ies fatuitur Scut ot

[..]
z;_dun pet fura probanter {Manifeftum dicitur,} g patet percon
S

1§
Quid fit ionem,vel probationem, vel enidétiamrei,ficut probatur perde-
manifclti creralem domini Innocentij Papz, de verborum fignificatione,in de

De prajkmpsionibus,c quod fimt quatuor genera prafiomptionws .

[...]

ol bife, & kcdm hox lnia feratur, nifi cotrana fuerit pbach. qTEclicer
has plumptiones dicamus locii habere,tii volumus,cp locii habeit, vel
aligdvaleir,{vbi nfis {tatutis,legibus, pmilsionibus,vel cofuetudini
busapprobatis,viderent mo aliquo cotrarie,vel aliquatenus obuiare
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Liber primus

[...]

Deillis,qui wocaus alios ad placitum,qudd prius debent ire ad Ducem, &
qualiterin caufa debet procedi . CAP. V. ;

Sapp.cap. -Vmaliquis vult vocare aliquem ad placitum,primo debet ire
:“'- ver.& ad Ducem,& ab co debet recipere przceptum , & minifteria-
v lem,qui precipiat ei,qui ad iudicium vocatur,venire certadie
Decla. ve ad placitum. Et h ille,qui vocatuseft, conftitutadie venerit ,ante-
in parte quam incipiat placitare,poterit petere inducias pro aduocatore in-
1553 16. peniendo quatuordierum,& tunc placicabit. ] S1 autemn ad hanc pri
:“‘Lﬂr"*m' mam vocationem non venerit, vel non miferit aliquem loco fui,.
" iftud primum praceptum habetur pro vno pracepto,& inco iudices
fic procedant , vt fi ille, qui vocauit , Voluerit , quod interdicaturei,
Dic.vee. qQuivocaruseit,vrde Venetijs non exear, iudices hoc interdiGum fa-.
46.infra. cient,fiiudicibus l:fg::bit, qudd ius habeat , & debet in interdi&o
notari,quare interdictum fiat. Ille vero,cui interdicitur, vede Vene-
tijs non extat,deber permanere Venetijs per fe, vel per nuntium (il
vig; ad annum per ipfum interdiGum , debet quog; fecundo vocari ,
& non amplius,& fi venerit fimiliter inducias petere poterit pro ad-
uocatore inu¢nicndo quatuor dierum , & tunc placitabit . & Si vero
nd venerit,eunc indices audidc rationes partis prefentis, & fi liqueat
eis de caufa,iudicabunt,& dabunt poteftatem ei, qui vocauit, 2d in-
tromittendum bona debitoris,& p perfona debitoris ftet in curia fe
cundum viumm,{i hoc petitii fuerit ab altore. 4 Fr hoc oblervetur fug

[...]

' 81quis wocatus noluerit refpondere . CAP. IX.

Vm aliquis vocatus ad placitum interrogatus ab eo,a quo vo-

catuseft fuper quacunque caufa, & refpondere ftatim nolue-

rit, audientur rationes illius, qui vocauit cum , & iudices iu-
dicabunt .

[...]

Qualiter pracepta fieri,dr reddi debeant per precones, CAP. XIIIL

preconum ex minimo in citationibus deficicntium iudicibus

reterendis przcepta plurima perfruftrantur, ex quarum rei-
teratione grauantur litiganteslaboribus non modicum, & expenfis.
q[ Statuimus, quod in placitis, quibus poffunt peti induciz aduo=
catoris, fufficiat {i preco vocat his verbis , fcilicet , pracipiotibi, ve
venias coram talibus iudicibusad refpondendurn tali die tali ,fuper
co quod tibi vult dicere. €] Si fuper inucftitione przceptum fuerit,
dicatprecode inueftitione,& de eo,quod vulttibidicere . [ In alijs

QVnniampmpm difficulcatem preceptorum , & imperitiam
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autem placitis,in quibus non Eaﬂ'unl: peti induciz aduocatoris , [¢i-
licet in interdi&is,& clamoribus,forcijs,& alijs omnibuos,, precopra
cipiat in hunc modum.Przcipio tibi,vt coram talibus judicibus tali
die venias refponfurustali, fuper interdi&o, vel clamore , feu for-
cio, vel aliquo alio , & fuper eo,quod vulctibi dicere, & ita reddat
przceptacotam iudicibus , & fufficiac. € Et fiille, qui przceptum
fieri facit , habucrit ius aliorum, pro quibus przcipi faciat, videli -
cet per commifsionem , vel commiflariam , vel per vigorem, & ro-
borem, vel alium modum denunciet preco in przcepto illiperfonz
cui przceptum faGum fuerit, g pro tali certa caufa przceptu fitei fa
&um,fiper commiffariam,vel commifsioné,vel per vigorem,& robo
xem,vel per alium modum , & fic reddat przceptum cori iudicibus.

[...]
De teftibus a indicibus examinandis . CAP. XXII.

Enfemus quoque . quéd cum aliquis coram indicibus in placi-

toaliquid teftificari voluerit, a iudicibus debeant teftes dili-

genter examinari, verum verum dicant, vel non . Siveroin
judicum confcientia apparuerit,quod verum fuerint arreftati,indi-
cescius fulcipiant teftimonium : {i autem veritatem efle, quam per=
hibent , iudicibus non appatuerit , corum teftimonium nullatenus
recipiatur.

Quod omncs iudices curia noftrg po(fint tefles wocare ad perbiben-
dum refirmonium wevitati de caufis , que fuerint mter
Venetos , CAP. XXIiII.

Voniam tramiti iuftitiz plurimum cobuiari videtur, fi pro-

Ftcr defectum teftium ius depereat alicuius, cum ei, quod

uum eft minime retribuatur . Ideoque fancimus, vt cum
Euzﬁin inter Venetes circunducitur, quod omnes iudices curiz no-
rz pofsint,& debeant teftes vocare , vt coram eis veniane, & vt te=
{timonium coram eisdicant. Iudices tamenprimo faciant cos in-
rare , quéd veritatemdicent pro vtraque parte, quam {ciunt remo-
to odio, vel amore, & fi proceflerint de voluntate partium etiam
Ginc facramento dj&a teftium recipiantur. % Et i guidem tefles

[...]

Quod bonawiri obligata fnt uxoriatempore , quo eff tranfiuéia.
. cC AP X X XI111.

T amodonulla quzftio oriatur, cirm contingit g aliqua car-

‘_ 2 tula debiti apparet contra virum fa&a, poftquam mulier efd

tradu&a in domum viri, & antequam fecuritasfadafic de fua

repromiffa,& ex hoc dicit,fepriorem creditorem . Statuimus quod

amodo omnia bona viri obligata fint mulieri a tépore,quo eft tranf-

du&a,& ab co tempore ipfafit prior czteriscreditoribus,quipoftea
contraxerunt. :
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[...]

Deilloquiper finem recipit aliguod babere , @ cartam inde fece-
rik . CATP. XLIII.

Iper finem receperit quis aliquod habere ab altero homine , &
S cartulam inde fecerit, neque reftituit ad terminum, fmug de-

buit, vel non feruauit ordinem cartulz , & periculum ei ac-
cidit, fuum erit periculum, & reftituct habere creditorifuo.
4 Si vero ordinem cartulz feruauerit , & periculum et accidit, erie
periculum creditoris. Etille non inde tenebitur . & Sed fi feruan-
do ordinem cartulz partem amiferit, & in refiduo nonobferuat,
in co refiduo folo periculum debet fubftinere . ;[ Qui vero per
cartam aliquid appagare tenetur , partemque inde 2d conftitu.-
tum terminum apngauerit » fuper co . quod appagauerit non eft
rupta carta. € Sed {i fine carta, & fine teftibus aliquod habere
ab aliquo recepifti , fine carta , & fine teftibuscreditori tuo red-
dere potes.

De iuramentis , qua in defelfum teflivm , & ininfrumentorum
exigidebent « CAP. XLIIlI.

Voniam deprobationibus,quz per teftes, & inftrumenta,fen

cartas fiunt,fuperius diximus,nunc reftat videre de alijs pro=

bationibus, videlicet iuramentis,quz in defeGum illoruma
indicibus exiguntur .

Qualiter Venetus de debito librarum fﬂfnqu‘ginu » drinfrapoffit fuam ml-
Jequi rationem coram indicibus forinfecorsm. € AP. XLV.

[...]
Supraillos,qui dant fusm babere fine teflimonio. CATP. XLV 1.

[...]

i quis de aliquo quarimoniam depofucrit fuper rebus mobilibus .
CcJAP. XLV 11,

[...]

De babere , quod per vogadiam , uel tranfwiffum petitur, &
qualier /gper boc indices procedere d:h::.
CAP. XLVIII. '

Voniam juftum eft, vt puritati hominum confulatur, di-
Q fcreta nouitate duximus ftatuendum, vt fi quis per roga=

diam aliquid ab aliquo petierit, vel tranfmiffum , {i quidem
ille ,a quo petitur, negauerit {¢ illud habere, vel etiam habuifle, &
ille, qui petit, non poteft probareteftibus, vel inftrumentis, fed
probabilem prz{umptionem per {c habet , quz poteft mouere iudi-
cesad credendum, quod vera fint, qua dicit, tunc iudices debent
dare facramentum, vel ei, qui petit, vel ei, aquopetitur, fecundum
qudd videbitur, infpe&@abonitate,, & honeftate veriufque perfonz,
& fiprinsindicesdederint {acramentum e¢i, a quo petitur, nec ipfe
voluerit iurare przcife,, poftea dabunt facramentum ei, qui petit.
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[...]

LIBER
Supra illos qui uendunt per minutum . CAP. XLIX,

[...]

R ualiteriwrare debeas , qui bona ,uel babere repromifJarum , te-
Stamentorsmn , & [ucceffionum excutere uolnit .
c A P. L.

[...]

De illo quiindicatus fuerit in curia , ut appaget ¢ flet in curia fe=
cundums ufum . CAP. L. '

! Voniamde omni genere probationum fatis fufficiencer fa-
L Q periuseft tra&atum, poft quas nihil reftat , nifi & vt {enten-
tiaproferatur, & vt eius fubfequatur exccutio , de his necel-
. fario credimus intuendum. Decernimus ergo, vt ?uicunqu: fuerit
indicatus in curia, vt appaget, & vt ftetin curia fecundum vfum,
Dux ei przcipere debet per minifterialem , quéd veniat, & ftet in
curia, vel appaget vique ad octo dies. Et finon venerit, facict eum
capi, & detineriin curia . € Et fi przfens fucrit,, quando iudicatus
eft, Dux, vel iudices debet eum facere capi ‘incontineati, & in cu~
. riadetineri,nifiappaget,vel pignus, aut plezariam fufficientem de-
© deritin arbitrio iudicum.€[Stare autem in curia fic intelligimus, vt
" interritorio Ecclefiz San&1 Marci per diestriginta ftet, ita vt pon-
temaliquem non tranfeat,quod fi recedens a curia pontem aliquem
tranfierit, Dux faciat eum capi, & in carceremretrudi, vbierit per
triginta dies. Si vero a curia non recefferit, fed przfato modo in cu-~
ria , & interritorio San&i Marci fteterit , & creditori fuo infra eof-
dem t‘t;'ginta dies non perfoluerit debitum , debet in carcerem re-
trudi viquead alios trigintadies, quibus expletis, fidebitum non
perfoluerit , iurabit manifeftare quicquid habet , Quod Dux acci~
picnsdabit illud creditori. Pro his vero, qua defecerint crc{glitori
L o

fuodedebito fuo,facict debitor cartalam promifsionis , & iurabi,
uod de omnibus,qua lucratus fuerit , tertiam partem creditori fup'
it,vfque quoredditum erit debitum vniuerfum. Alioguin ftabit
in carcere , donec hacfaciat, vel perfoluat. Stando quoque ¢o in
carcere,fifcietur,vbi fuerit de habere illius, iubebit illud Dux in-
tromitti, & dabitur creditori , (i etiam proprictatem debitoris cre-
ditor inueftire voluerit, dabitur ei inueftitio . €] Siautem mulier
non coniugata fuerit condemnata (vt fupra diGum eft ) totum fiet,
vt de viro fupra diximus, excepto , qu&d ipfa ftabit in territo-
rio San&i Zachariz ,vel San&i Laurentij , itavt pontem non tran-
feat, & loco carceris ftabit in camera diGorum monaft erioram, vel
palatij.
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[...]

Quantwm tempus wiucre debeas de bonis wiri uxor poft mortews
- mariti . cCAP. LX.

Vm fecundum confuetudinem approbatam mulier annum, &
, diem polt deceflum viri de bonis mariti vinere pofsit,vt inde
quzitio non oriatur, determinantes dicimus , ¢p quandocung,
infra annum,& diem mulier fecerit iudicatum de fua repromifa,
inde in anteand debeat viuere de bonis viri,tamen remaneat indo-
mo quoadufque folutionem plenariam receperit de {ua dote. Ve-
rum {i foluta fuerit de fua repromiflafine iudicatu infra annum, &
diem fimiliter ab inde non viuatde bouis viri . Saluoeo , quod mu-
lier habere, & gaudere debeat eaomnia,qua ibi relicta fuerinta vi-
1o {uo.

[...]

SiVenetus conqueritur deforinfeco. CAP. LXPII.

C Vm conqueftus fuerit Venetus de forinfeco aliquo Duci, often-
dens fc habere aliquod ius aduerfus cum , mittet illum lﬂux cum
teris

L' ITBER

cum literis fuis ad poteftatem,vel confules ipfius,fuper quo conque~
ritur Venetus.Quod fi rationem de conciue fiio non fecerit Veneto,
jubebit Dux forinfecum illum,vel alterum de ciuitate,vel vico illius
pignorari,& dari pignora in tuftodia vicedomini fui,& ipfum mitc-
tet Venetom ad poteftatem , vel confules illius, notificanséis liceris
{uis,quare pignora fieri inflerit,& rogans,vt fuo fideli inftitiam exhi
beant,& fi quidem fecerint confules, vel poteftas rationem Veneto,
reftituentur illis pignora,quibus zhlatafgnt.hlioqui niurabit Vene
tus dicere veritatem,& quantitatem rerum,quas petit forinfeco, &
ex mandato Ducis appagabitur de ipfispignoribus.
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Liber secundus

INCIPIT LIBER SECVNDVS

S T ATY T O R Y M
VENETIARVY M.

Quod taws mafeulus qudm femina poft duodecim annos completos
atatem babeat. cAP. I.

5==9'V o N1 aM nullus idoneus intelligicur in iudicijs vel

%. | contra&ibus , nifi legitimam ztatem compleuerit,
4y 51 optimum effe decreuimus de metis ztatis aliquid
¢ dlfﬁnirc.ld:uqu: fancimus,quod quicung; fiue ma-
' fculus,five feminafuerit , polt duodecim annos com
. pletos,ztatem congruam habere cenfeatur.

[...]

Liber tertius

INCIPIT STATVTORYVM
V ENET OR YV M

LIBER TERTIVS,
Si quis receperit aligrod babere in collegantia. cCAP. I.

T | REcEPERIT quis ab aliquo aliquod habere per
= &P | collegantiam, feceritqy inde cartulam , textum car-
1 tulz Emm‘ oportet,& ad terminum {tatutum veniés
: S rationem creditori fuo faciet de ipfa collegantia,
8] rcddetautem creditor debitori fuo cartam cum fe-
LT curitace (ua. 9] Sed fi contigerit debitoremde colle-
gantia perdidiffe, & aliquid inde cuafifle & non venerit ad termi=~
num [tatutum facturus rationem fuper his,quz cuaferuat, eritrupta
carta in co,quod euaferit, sfi foree illud pofecrit in commendaco -
B¢ in loco Commendanioan ad nomen credstors .
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Quod qui vecepit alicuius bona , fiue in rogadiam , fine in collegantians fuo
creditori exprimat ordinatim ; qualiter inueflineric , ¢ wendide=
rit, gr egerit, CAP. II.

Sferimus amodo obferuari,qudd quilibet, qui alicuius bona

recepetit five in rogadiam , five habuerit in collegantia,fuo

* creditori feriatim exprimat, qualiter inueftiuerit, vendide-

rit, & ?uahtcr egeritde hoc, quod habuie incollegantia, vel roga-

dia, & fecundum quéd hec omnia feriatim exprefierit coram lege

tencatur per facramentum firmars, fi creditor voluerit, & fi mious
: S capitale

-~ L1 B ER

capitaledederit,dicat quare minus dat, & hoc ponatur in breuiariq
prafentationis. 4] Et ficreditor , vel hereseius, vel fucceflur in hoc
calu probare voluerit, quod aliter fit, quam debitor dicat, recipian-
tur probationeseius, & (i legitime probauerit , indices procedant
fecundum ipfas probationes, & fi probare noluerit, vel non potue-
rit,vel non obtulerit (e ad probandum,detur facramentumdebito-
ri, & hoc exceptis illis, qui naufragium pafsi func,vel etiam depre-
dati,vel combufti, de quﬂ)us volumus fecundum confuetudinem ob-
feruariantiquam. . AT

De collegantijs qualiter earum prouentus diuididebeat , ¢ quid
carcule prouna, & codem uiatico equalem wigorens
babeant. CAP. TIL

; I ’ © : T -
'Enfemus quoque dettollegantijsobferuandum|, ve ille,, quiab
aliquo pecuniam, vt cum ipfalucretur,acceperit,nihil in col-
legintia mictat, fed viquead tempora ftatuta cum pecunia
acceptaprocertans,quartd partem, vel qugngum in carta coutinebi-
tur, fibi tencatur de prouentu. Reliquas vero partes fimul cum capi-
tale more folito dare debeat greditori . €] Et fi quidem cartula plu-
res pluribus hominibus, vel vni, & ab codem fa&z fuerint provno,
& code viatico diuerfis diebus,vel menfibus,equalem vigorem ha-
beant cartulz in exigendo . €] Deillis vero cartulis dicimus, qua
fa&z fuerint Venetijs, de alijs verocartulis, quz alibi factz fucrine
nihil dicimus in hoc cafu.

D¢ fraterna compagnia . CAP. Ir11r.

_ Olumus, quod fratres mortuo patre remaneant in fraterna

A coinpagnia, quamdiu divifi non fuerint, Idemin germanis

confanguineis filijs fratrum inter {e , fiue cum patruis.Et non

E_r:tcdar vitra fraterna compagnia . € Serores sutem inter fe & ol

nbus noa (it 10 fraternd compagnaa |, fed facient inter ke foro -

res rationes corem tantum , qua habucriat a patre , vel awo, vel ali-

quo o de fape rion ibuy makculn per lincam alceadentem, & etiam

cum fracriben fi fracres inter fe remancant in frazerna compagniani

fi& ipfidinifionem fecerint. §[Si pater,vel aliquis de alcendentibus

aliqua {pecialiter dimiferit filio,vel alicui de jnferioribus, illud non
erit in fraterna compagnia « :
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[...]

LI BER

De fillibus , fiue penfionibus domovsm , ut foluantur , & qualiter pro fo-
lutione ipfarum procedi debeatincanfa. CAP. PIII.

Niquum effe perfpicientes , vt dominus (uo fitu debeat dgfrau--
dari, Statuimus, vt {i aliquis ftat ad f&um in domo alicuius,vel
domeam recepit . fow tenet ad Sdum , dominus domus accipere
polsit ei pignus ratione fi¢tus fua au&oritate, quamdiu eft indomo,
vel eam tenet de bonis,{cilicet illius , que inuenta fuerint in domo ,.
ficut eft ha&enus.de confuetudine obferuatum . ¥ Sed b habutator

[...]

O wod babitatores expellinon debeant de domo ufgue ad termingm , nifi
; pro certiscawfis [pecificatis. CAP. IX.

: Vic etiam addicimus an&ioni, quod fi dominus locat do-
mum ad certum tempus, non pofsit expellere habitatorem ,
vel domum auferre ei , cui locata fuerit vig; ad illud tempus,

nifi dominus ibi habitare vellet , vel domum reficere, vel nifi habi-

tator , vel qui tenet domum inhonefte,& malo modo in ea habitaue~
rit,vel tenuerit domum , & tunc foluat habitator , fiue qui tenet do-
mumad fiGum pro eotempore, quo in domo (tetit, vel eam tenuit
tantum.Sed & habitator non pofsit exire de domo, vel ille qui rece=
pit , & tenuitdomum , non pofsit eam relinquere vfq; ad illud tem-
pus;& frexicrit,vel reliquerst domum, {foluat totum icum , & loca-

[...]

LI BER
Si forinfecns aliquam poffe[fronem inueflinerit , fuper quam proclamase-
Fit enetifs . CAP. LVIII.

Racipimus, quod fi forinfecus aliquam poffefsionem inueftive
P rit,& Venetus,qui (uper ipfius inueftitione proclamauerit, ip-

fum forinfecum in Venetijs non inuenerit,nec in eius hofpicid,
ipfa proclamatio fiat nota vice dominis.

[...]
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Liber quartus

[...]

Q uod tabellioyqui rogatws eft facere teflamentum,infra oflo dics denun-
tiet boc commiffarys. CAP. XVIiI.

Nfuper ordinamus, vt tabellio, quirogatuseft facere teftamen-
tum, infra o&to diesa fepultura defunéti numerandos notificare
debeat commiflario, vel commiffarijs , qudd ralisdefunéti com-
miffarius, vel commiffarij funt creaci. Et {i tabellio hoc nonfecerit,

nihilominus di¢tum tempus nenaginta dicrum ordinatis commifia-
rijs fempercurrat.

[...]

Quod filins natws ante legitimum masrimoniwos legitimns reputetur, &
beres fit in bonis,pasernis.fi pater cius eam mulierem receperit
legitime in yxorem.  C.ATP. XXIX.

T autem nulla quzftio, ficut halenus ficbat, valeatde cetero

fuboriri,decernimus ftatuentes,quéd filius natus e x muliere

antcqua mulicr fit viro mfimonio legittimo copulata,fipater

eius cii cadem malicre legitimi cotraxerit matrimonia, legitimas
reputetur

L1 B ER

reputetur filiusipfo iure,& heres fit in bonis paternis, ac fi poft con
traéum matrimonium natus effet,& hoc intelligaturde filio,quide
foluto,& foluta,quz fit libera,natus fuerit.

[...]
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Liber quintus
[...]

Donatio non valeat,nifi dwo ad minns de examinatovibus fub-
Jeribans in carta donasionis. CAP. XlI.

= Rzterea dicimus, quando aliquis valt donare rem fuam imme

bilem, vt non pofsit efle valida donatio, nifiduo ad minus de
=% examinatoribus fubfcribant indonatione , & ifti examinato-
rrescofiderabunt, an donatio (it factain fraudé (vt fupradiGumefi)
ad hoc vefcire pofsint,verii fublcribere indonatione debeit vel no.

Defortio. CAP. XIlI.

I per fortiam intromilerit quis poffefsionem, vel rem alterias,

S totum jus,quod habet inre,, vel poffefsione, illa amittat,detque
M vadiam emendandi ad curiam. '
€[ Sic quoque fiat illi,qui fibi per vim iuftitiam facit. .

4] Qui infultum in alteriusdomum fecerit, ita quod hoftium, vel
parietem domus fregerit, vel de rebus domi abitulerit, vnam va-
lentem domuni tantundem, vel eftimationem ipfius domus emen-

‘darc iudicetur, & detur dominodomus, in qua infultum , fecerit,

Quod

LI BER

Quod fiinfequendo aliquem,infultum in domo alicuins fecit, emen
det 4aminn domus,{ccundum quod iudicibus videbitur,& det vadi-
moniumemendandiad curiam .

[...]

*mi:rn-pm.:ﬁm vfque ad annwmfacienda per do-
minums Ducem cwm conditoribus .
CAP. XVillL

L

Voniam nemini dubium effe debet,quod hi leges debét in-

' Q terpretari, & obfcuritates earum In veri lucem redigere in-

telleGus, qui labore eas proprio condiderunt. Volumus,

quod fi aliquod dubium,vel obfcurum 1n di&is noftris ftatutis vique

ad annum occurreric, hi omnes,vel duo corum,qui ca condiderunt

vna nobifcum vfque ad didtum tempus interpretandi,& dilucidandi

liberam habent tacultatem , cui interpretationi , vel dilucidationi
fic facte omnimode parcatur.
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English translation and comment

First prologue

God the creator governs by the prayers of the blessed Mr. saint Mark our land, which by
the permission of the heavenly grace is appointed on us. And we bring wars to a
successful conclusion, and we support peace by most honourably fitting our land with
laws. Therefore we raise our souls to the help of God, because we trust neither in our
own, nor in our subjects’ strenght or intelligence, but rather we turn all our hope to the
providence of the highest Trinity alone, from which the elements of this world fell like
from a cloud of sorts, and its disposition was unfolded in the whole world.

Given indeed that among all things none is to be found so righteous as the worshipful
laws, by whom the holy as well as human things are protected from the wicked, and by
whose impulse any injustice is curbed, we deem necessary, useful, possible and
honourable to alacriously tread their way, so that by the fear of them human temerity
be restrained, innocence be safe among the wicked, and among the wicked themselves
the disposition to harm be checked by the fear of penalties. By the means of those laws
also everybody is given his due. But we find all the statutes, made by us and our
predecessors tangled in such a confusion, that because of their undue disorder our
judges (exception made of course for a few among them) did often stumble about the
application of some of them.Wishing indeed thatTherefore we Jacopo Tiepolo by the
grace of God egregious doge of Venice, summoned in view of the reordering and
reformation of our statutes the eloquent and wise men Pantaleone Giustiniani priest at
san Polo, Tommaso Centranico, Giovanni Michiel, Stefano Badoer. And very faithfully to
our Republic they strove to gather information about its situation, and proceed with
continuity by their wisdom. To them we trustfully appointed the task to amend, clarify
and reorder them according to their well-foundend providence, and do whatever they
deemed fitting to such work.

And they, after studying the matter to their best discretion, fulfilled our wishes perfectly
and came to produce very useful results, because they have compiled in due order the
formerly disordered and scattered statutes, as well as the new ones which they
composed themselves, under opportune rubrics that is titles, and they have zealously
endeavoured to dispose the books in suitable order. Therefore, after they delivered to
us this statutory compilation, given that we found it endowed with high equity, suitable
for our government, and useful as well as benign to our subjects, by our own authority
together with that of the [Major] Council and of the whole assembly of the people, we
deemed it worthy of confirmation.

Wishing indeed that everyone of those subject to our jurusdiction make use of these
statutes, we want and strictly order that our judges do not diverge from them, but
make full justice to everyone by abiding them zealously.

And if it should sometimes happen a situation not disciplined in them (given that there
are more cases than statutes), if it is given to find in them something similar to the
unusual question, [the rule] must be drawn from similar to similar, or according to
proven custom. Otherwise, if the case should be completely different, or if no custom
can be found, our judges shall do as it shall appear to their discretion to be just and
equitable, keeping God in front of the eyes of their mind, so that in the day of
thestrictest examination they may give worthy account in front of the formidable judge.

www.artielcaliban.otg/paxtibimarce html



PAX TIBI MARCE -- Venice: government, law, jurisprudence -- 1 enezia: istituzions, diritto, giurisprudenza

Second prologue

The second and third prologues are remarkable in that they introduce a didactical element
in what appeared to be a purely normative text. The matter treated in both are
presumptions, that is the criteria which the judges must follow when exhaustive evidence
was lacking.

The multiplication of judiciary magistrates and the fast development of their customary
procedures likely left too much to usus fori and discretion: a common theoretical basis was
needed in order to prevent inequality in the application of both customary, statutory and
legislative rules.

The sources of the exposition can be found in basic Roman concepts as well as in canon
law, specially in the Liber Extra, drafted by Raymond de Peynafort and emanated in 1234
by pope Gregory IX. The first two books in the Liber Extra treated in fact of the
ecclesiastical judge and the process. The rules they set updated the late Roman cognitio
extra ordinem and established a long-standing example of inquisitorial process, which
would be taken as a model by numerous secular governments along the middle and
modern ages.

Once again, however, these foreign materials are used in Venice with no regard for their
original source and no homage to their authority. Instead, they are reworked into original
tools, designed to fit a radically different and independent system of government and
Jjurisdiction.

[...]

Therefore he [i.e. the judge] shall decide not according to his conscience, but according
to evidence, because if every question were decided in this fashion, there would be no
occasion for God’s judgments.

[...]

Because although things may be true, however not all must be believed, but only those
which are confirmed by obvious clues, only those which condemn with self-evident
judgment, only those which are supported by evidence in a regular trial.

A clear stand in favour of a rational evaluation of available evidence. The principle supports
transparency and arguability of decisions and discards the unaccountable supremacy of the
judge, as well as the manifest, but random, results of ordalic judgments.

[...]

But it must be known that among presumptions some are rash, some are plausible,
some are convincing, and some are conclusive.

The rash presumption, that is the suspect, is refuted by reason, and it must not draw
the mind of the judge. About it the chapter orders that the judges must never arbitrarily
decide on suspicions: those come from wicked men for fatuous reasons. They see some
man conversing once with a woman, and immediately they presume that it is evil, and
they converse about evil. This presumption must be discarded, because when in doubt,
one should rather be inclined to the better interpretation.

The plausible presumption is called the judge’s presumption. This comes from
trustworthy clues, and growing word of mouth, and it gives rise to verification, as it is
argued by numerous opinions, and against it evidence is gathered. It doesn’t induce the
judge to decide against the suspect, unless he lacks to give contrary evidence. And
while by itself it doesn’t induce the judge to condemn, all the same with just one
witness or one other equal presumption it adds to full proof, as many opinions argue.
Otherwise it induces the judge to defer an oath to him in whose favour the presumption
sits, and on that basis he decides. And also this is argued by opinions.

This definition of plausible presumption seems indeed to turn upside down the common
opinion that the roots of the Venetian process of law fall into the accusatory type.

Here we find instead that the plausible presumption, consisting in mere inconclusive clues
or even just in hearsay and public opinion, led to the conviction of the defendant on a
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restricted amount of added evidence: only one witness or one added presumption, not
necessarily more conclusive that the first. Moreover, there is an inversion of the burden of
proof, which the single initial presumption brings to fall on the defendant.

A further consequence of the principle stated here can be found in book I, chh. XXIII and
XLVIII, which allow the judges to call witnesses on their own initiative in order to break a
stall in case of plausible presumptions.

On the whole, a revised, arguable opinion sets the Venetian process as mixed, with
accusatory elements in the initiative being left to the plaintiff and only confession and self-
evident facts being compelling evidence, but also with ample inquisitorial powers for the
judge in the preliminary stage.

A convincing presumption comes from trustworthy evidence, and it is called presumptio
iuris, because reason believes it to be so. The deed appears crossed, it is reasonable to
presume that the debtor is relieved, according to the laws of evidence. [...]

A conclusive presumption is called iuris et de iure. It induces the judge to give
sentence, without allowing for proof to the contrary. Therefore it is called iuris et de iure
when it constrains to presume that something be, or be not. [...]

It is called manifest that which is obvious because of confession, or evidence, or the
fact being self-evident, as in the decree by pope Innocenzo about the meaning of words

[...]

Chapter about presumptions, and that four are the kinds of presumption

[...]

And although we said that these presumptions must be employed, all the same we do
not wish that they be drawn, or have any value, whenever they should appear to go
against or oppose any part of our statutes, laws, promissiones, or approved customs.

This third prologue expands on the second with concrete instances of application.

The final rule institutes a pre-eminence for abstract, general rules of law, be they
customary or legislative, over the judges’ powers of decision. The statement is not
pointless, because no formal or procedural distinction was drawn between legislation and
jurisdiction: both were decision taken by the majority of a collegial body after a voting
procedure in the performance of public powers of government. Here the judicial decisions
are expressly bound to follow in the wake of the political choices taken in normative form.
Approved custom is that whose vigour and discipline are well-known through continued
Jjudicial application.

Book the first

[...]

Ch. VI. About those who sue another, that first they must go in front of the doge, and
how to proceed in the trial.

When someone wants to sue another, first he must come in front of the doge, and
receive from him an order, and a comandador who shall order the defendant to come in
court on a certain day, and if the defendant shall come on the appointed day, before
the trial begins, he is allowed to request a term of four days to find an attorney; and at
that point the trial shall begin. But should he not come to this first call, nor should he
send someone in his place, this first call shall count for one call, and the judges shall
proceed as follows: if the plaintiff shall request that the defendant do not leave Venice,
the judges shall emit such a ban, if they shall deem the plaintiff has good reason; and it
must be expressed in the ban the reason why it was given. But the defendant, banned
from leaving Venice must stay for a year in person because of the ban, or appoint
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another in his stead, and he must be called a second time, and not more, and if he shall
come, he is still allowed to request a term for an attorney, and then the trial will take
place.

But should he not come, then the judges shall hear the reasons of the present plaintiff,
and if they shall be clear about the litigation, they shall decide, and they shall give to
the plaintiff the power to seize the estates of the debtor [...]

We find used in the Venetian translation some peculiarly local terminology. The noun piado
(i.e. complaint) is used with reference to the plaintiff’'s claim as well as to the trial by which
it can be verified. In the same way, piadezar (applied to both plaintiff and dsefendant)
means to argue in court.

Intrometter (literally “to intrude”) is a verb which would acquire further meanings in later
times, but here it refers to the seizing of the unfulfilling debtor’s estates in order to satisfy
the creditor. The procedure, however, did not contemplate the auction of the goods by
public care, nor were they given in possession of the creditor until he paid himself through
the fruits. Rather, their ownership itself was transferred to the creditor, as an alternative
form of fulfilment.

[...]
Ch. IX. If anyone should be sued, and refuse to answer.

When someone is sued, and asked by the plaintiff about any reason, and he shall refuse
to answer, the reasons of the plaintiff shall be heard, and the judges shall decide.

[...]
Ch. XIIII [= XIV]. How the comandadori must perform and give the notifications.

Given that because the difficulty of the notifications and the inexperience of the
comandadori, who omit little things in the notifications which must be reported to the
judges, many notifications are given in vain, and for that reason the plaintiffs are
aggravated with hardships, and no little expenses, we order that in those trials where it
is allowed to request a term for an attorney, it is enough that the comandador give
notification with these words: "I command you that you come in front of such judges on
such a day, to answer to Such-and-such, about whatever he wants to demand from
you.” And if the notification should be about investiciones, the comandador must
mention the matter, and what needs to be said.

In the other trials, where it is not allowed to request a term for an attorney, that is
bans, denials of easements, trials for trespass, and any other, the comandador must
notify as follows: "I command you that on such a day you come in front of such judges
to answer to such person about the ban, or easement, or trespass, or any other matter
he wants to demand from you”, and in this way the notifications to appear in court
must be given, and that is enough.

And if the one who requested the notification should have power from another, on
whose account he requested it, that is because of proxy, commissaria or executable
title, or any other reason, in giving notification the comandador must mention to the
recipient of the notification that it is performed because of that reason, that is because
of proxy, commissaria or executable title, or any other reason, and this is the way he
must report the notification to the judges.

More technical terms: inducia was the term given to a party, in this case in order to appoint
an attorney. Investicion was the procedure by which transfers of estate ownership,
whatever their title, were made public, and the new owner acquired possession. Interdetto
was a ban by a judge, forbidding someone to perform some activity. Chiamér was an
opposition, e.g. to an investicion. Forzo was the act of someone who took the law into his
own hands and seized goods of the debtor on his own authority. Commission was a power
of attorney,; commissaria was the administration of another’s whole patrimony. Vigor et
robore described those deeds which were immediately executable.
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Ch. XXII. How the witnesses must be heard by the judges.

We also deem that when anyone should wish to have witnesses heard in court in front
of the judges about some matter, the witnesses must be evaluated by the judges
carefully, whether they be truthful or not; and if the judges shall be aware that they are
truthful, they shall hear their testimony, but if it should not appear to the judges that
their declarations be truthful, they shall not hear their testimony.

The rule makes clear that the evaluation of testimonial evidence was left to the conscience
of the judges. In fact they acted in the context of the trial as both technical judges,
interpreting the rules, and jury, deciding on evidence. Indeed the judges were at the time
democratically elected by and among the whole male adult population, and so represented
the public opinion about the evidence for the decision.

Ch. XXIII. That all judges in our Courts may call witnesses to give truthful testimony in
the trials which shall arise between Venetians.

Given that it appears quite contrary to the aims of justice that because of a lack of
witnesses someone’s reason should perish, because what it rightfully theirs is not
returned to them, therefore we order that whenever litigation should arise between
Venetians, all judges in our Courts may and must have witnesses called, so that they
come in front of them, and in front of them give their testimony. Indeed the judges
shall have them swear first that they shall declare the truth of what they know about
both parties, with no hate or love, and in case the parties should so wish, their
declarations shall be received without an oath.

As a consequence of the principle stated at the end of the third prologue, the judges are
given inquisitorial powers to call witnesses not listed by the parties, in order to reach
exhaustive evidence if at all possible.

Note that such calling ex officio of witnesses is limited to litigation between Venetians, so
as not to trouble foreign susceptibilities.

[...]

Ch. XXXIIII [= XXXIV]. That the patrimony of the husband be bonded to the wife since
the time she shall be taken.

In order for no question to arise anymore from now on when it happens that a deed of
debts was made against the husband, after the wife was taken into the husband’s
house, and before she is made safe of her dowry [the repromissa], given that for this
reason she is said to be the first creditor, we want that from now on the whole of the
husband’s patrimony be bonded to the woman, and since the time she is taken she
shall come before the other creditors he [i.e. the husband] shall have later acquired.

The guaranteed credit of the wife for the repromissa begins an the day of the wedding, long
before the time when it becomes payable for the death of the husband or the separation
between the spouses.

[...]

Ch. XLIII. About one who shall receive something for a purpose, and shall make a deed
about it.

If anyone should receive from another something for a purpose, and make a deed about
it, and not fulfill on term as he should, or not follow the prescriptions in the deed, and a
risk [i.e. loss or damage] should later occur, he shall bear the risk, and the whole due
sum shall be returned to the creditor.

But if he should follow the prescriptions of the deed, and a risk should occur, the risk
shall be the creditor’s, and he shall not be obliged.
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But if, following the prescriptions of the deed, he should lose part of the goods, and not
observe for the rest, he shall bear the risk only for the residue.

And one who is bound by deed to pay something, and shall pay on term only a part of
it, the deed shall not be broken [the customary sign that the debtor had fulfilled his
obligation] by way of what he did pay.

Butu if you should receive something with no deed and no witnesses, you can return
what is due to the creditor without a quittance or witnesses.

Rules about the risk in case of unfulfilled obligation. The agreements between the parties
take precedence on custom and statutory rules.

Ch. XLIIII [= XLIV]. About the oaths which must be demanded in lack of witnesses and
deeds.

Given that we have already treated above about evidence by witnesses and deeds or
written charts, now it remains to be seen about the other sort of evidence, that is the
oaths which, those lacking, the judges demand.

These rules detail and restrict the cases when recourse is given to oaths. There is a clear
preference for evidence by means of deeds or at least witnesses, which the parties were
encouraged to provide in negotiating their agreements: it is possible that the sacrality of
the oath was being lost in a more secular century, and that factual evidence appeared a
more trustworthy basis for decisions.

The rules that follow list the cases which can be decided by oath: they compile, restate and
update the rules on this matter scattered through the early statutes.

Ch. XLV. How any Venetian can be done justice about a debt of 25 pounds in front of
the Curia del Forestier

[...]

Ch. XLVI. About those who give from their goods without witnesses.

[...]

Ch. XLVII. If anyone should raise a complaint about moveable goods.

[...]

Ch. XLVIII. About the goods which are demanded by reason of rogadia or transmissum,
and how the judges must proceed about that.

Given that it is right to care about the innocence of men, we had it decreed that if
anyone should demand something from another by reason of rogadia or transmissum, if
the one from whom it is demanded should deny having it, and the plaintiff cannot
produce witnesses or deeds, but has in his favour a plausible presumption which can
incline the judges to believe that what he says is true, then th judges must demand an
oath either from the plaintiff of from the defendant, according to what shall seem fit in
view of the trustworthiness and honesty of both parties, and if the judges first referred
the oath to the defendant, and he refuse to swear with precision, then they shall refer
the oath to the plaintiff.

Another instance of inquisitorial powers given to the judges in the preliminary phase. The
substantive discipline of the contracts is to be found in book III: here they are only touched
upon with reference to the rules on evidence.
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Ch. XLIX. About retailers.

[...]

Ch. L. How those who demand the goods or patrimony of a repromissa, last will or
succession must give oath.

[...]

Ch. LI. About one who was condemned in court, that he pay, or stand in court according
to custom.

Having exhaustively expounded above about evidence, after which nothing remains
unless giving out the sentence and follow with its execution, we believe necessary to
touch upon those matters, and therefore we decree that anyone who should be
condemned in court to pay or stand in court according to custom be ordered by the
doge through the comandador that he come and stand in court or pay within eight
days, and if he should not come, he will have him apprehended and held in court.

And if he is present when he is condemned, the doge or the judges have him
immediately apprehended, unless he pay, or give suitable pawn or security according to
the discretion of the judges.

And we mean that to stand in court is like this, that is that he remain within the
territory [i.e. the parish] of saint Mark for thirty days, not crossing any bridge, and if he
should leave the court crossing any bridge, the doge shall have him apprehended and
thrown in prison, where he shall remain for thirty days. And if he shall not leave court,
but shall stand in court as we said, remaining within the territory of saint Mark, if he
should not pay his debt within thirty days, he must stay in prison for thirty more days,
after which, if he should not pay the debt, he shall swear about what he owns, and the
doge shall seize what he owns, and shall give it to the creditor, but the debtor shall give
the creditor a deed of promission about the remainder, and shall swear that of whatever
he should gain, he shall give one third to the creditor until the whole debt is paid.
Otherwise he shall remain in prison until he pays, or performs what we said. And while
he shall be in prison, if it should be known the whereabouts of his goods, the doge shall
command that they be seized and given to the creditor, and if the creditor should wish
to acquire possession, it shall be given to him.

And if an unmarried woman should be condemned (as said above), everything shall
pass like we said above about a man, except that she shall remain in the territory of
saint Zachary or saint Laurence, so that she does not cross any bridge, and instead of
staying in prison she shall stay in one of the cells or rooms of the mentioned
monasteries, or of the palace.

A detailed discipline of the execution of the civil sentence was introduced here for the first
time in statutory form. From the beginning of the chapter, it is likely that the rules were a
restatement of judicial custom. The debtor is given a few alternatives for fulfilling his
obligation.

[...]
Ch. LX. How long the wife can live on the goods of the husband after his death.

Given that according to the approved custom the woman can live on the goods of the
husband for a year and a day after the death of the husband, in order for no litigation
to arise about this, we decree as established that in case the woman should have
received her dowry [the repromissa] by judicial process within a year and a day, from
then on she must not live on the goods of the husband anymore, but she still will stay
in the house until she shall have received full payment of her dowry. Indeed if she
should be paid her dowry without judicial process within a year and a day, similarly she
shall not live on the goods of the husband anymore, except that the woman must have
and enjoy everything was left to her by the husband.
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The chapter restates custom and previous statutes in an updated and more exhaustive
form.

[...]
Ch. LXVII. If a Venetian shall rise a complaint against a foreigner.

When a Venetian complains to the doge about a foreigner, and it be clear that he has
some reason against him, the doge shall send his letters to the podesta or consuls of
the foreigner about whom the Venetian is complaining. And if he should not render
reason to the Venetian about his citizen, then the doge shall command a pawn to be
seized from the goods of the foreigner, or of another from the same city or country, and
th pawn be delivered to his Visdomino to keep. And he shall send the Venetian to his
[i.e. the foreigner’s] podesta or consul, with notification by his [i.e. the doge’s] letters
of why he commanded pawns to be seized, and requesting that he render reason to his
subject [i.e. to the Venetian]. And if the consuls or podesta shall render reason to his
Venetian, the pawns shall be returned to those from whom they were seized. Otherwise
the venetian shall swear to tell the truth and the amount of the goods which he
demands from the foreigner, and by command of the doge he shall be paid on those
pawns.

Cross-referenced from ch. 29 of the 74 earliest statutory rules in Cod. Marc. Lat. Cl. V,
CXXX.

The rules discipline forms of rappresaglie (i.e.retorsions) that were common in the middle
ages in case of litigation with foreigners, unless overridden by specific international
agreements. They institute aimed at establishing widely shared principles which were
applied as a default in case the deeds between the parties were not enough to settle the
litigation, so as to prevent possible international incidents.

Book the second

The second book of the Venetian statutes begins.
Ch. I. That the male as well as the female be of age after reaching XII years.
Because nobody is taken as fit to stay in court or negotiate contracts, unless they be of

age, we deemed very well done to establish the terms of age. Therefore we command
that any male or female after reaching XII years shall be considered as being of age.

[...]

Book the third

The second book of the Venetian statutes begins.
Ch. I. If anyone shall receive goods in colleganza.

If anyone shall receive goods from another in colleganza, or shall give him deed about
it, the text of the deed must be followed, and once the term shall have come, he must
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give an account to his creditor about the colleganza. But the creditor shall return the
deed to his debtor with his receipt.

But if it should happen that the debtor lost the [goods given in] colleganza, and only
something remained, if he [i.e. the debtor] should not come on the agreed term and
give account about what was left, the deed shall be broken for such residue [...]

Ch. II. That one who received another’s goods in rogadia or colleganza declare in good
order to his creditor how he invested, sold, and acted.

We state how from now it shall be observed that anyone who shall receive the goods of
another in rogadia or have them in colleganza shall declare in good order to his creditor
how he invested and sold, and what he did with what he received in colleganza or
rogadia, and what he shall have declared in good order he shall be bound to confirm by
oath in court, if the creditor shall so wish. And should he return a lessened capital, he
shall declare why he returns less, and it shall be stated in the minute of the
proceedings.

And if in such a case the creditor, or his heirs or successors, should wish to prove that
things are different from what the debtor declares, the evidence shall be received. And
if he [i.e. the creditor] shall give legitimate proof, the judges shall proceed according to
the evidence, and if he should not want or be able to produce evidence, oath shall be
referred to the debtor, and all this expected those who were shipwrecked, robbed, or
suffered a fire, about whom we want the ancient custom to be enforced.

The “ancient custom” is specified in the corresponding gloss to the chapter. The debtor who
suffered shipwreck or robbery or fire presented witnesses and swore on the loss of the
colleganza; the mere oath was not enough to exempt him from returning the sum. The
creditor in his turn was allowed to provide evidence that the colleganza had not gone
entirely lost. Further testimonies for the debtor were admitted on the discretion of the
judges.

Ch. III. About colleganze, how the gain from them shall be divided, and that for an
equal gain the deeds have equal force.

In the same way we order about colleganze that one who receives a sum of money to
gain from, shall put nothing [of his own] in the colleganza. But he shall traffick until the
set term with the sum he received and keep for himself the fourth part of gain, or what
shall be his due according to the deed, but the rest he shall return together with the
capital to the creditor, according to custom.

And if more than one deed shall be made by one or more persons to one person for the
same gain on different days or months, all those deeds shall have the same force as to
the collection.

But we only mean about those deeds which shall be made in Venice. About the other
deeds which shall be made elsewhere we decree nothing.

While in book I these contracts were touched upon with regard to the rules of evidence,
here they are given a substantive discipline.

The rules take into consideration that usually the debtor (called procertans, i.e. the party
who goes abroad and trafficks) brought many colleganze on the same travel, maximising
his own gain and reducing the risk without damaging the creditors (called stantes, i.e.
those who stay at home). Indeed the practice benefited the creditors, because the extra
gain from one colleganza could prevent unfulfilment of another if business was bad.

Note that the bilateral colleganza, likely a source of litigation for the complex calculations
involved in the final account, is expressly forbidden for the future.

Ch. IIII [= IV]. About the fraterna.
We want that, once the father is dead, the brothers remain in fraterna until they should

divide it. And the same for paternal first cousins, sons of brothers, among themselves
as well as with the uncles. And the fraterna shall stop here.
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And indeed the sisters shall not be in fraterna among themselves or with the brothers.
[...]

But if the father, or any of the ascendants, should have left any individual things to the
son, or to any of the descendants, those shall not be in fraterna.

The practice of the fraterna was already common: the brothers, heirs of a merchant,
benefited from continuing in the joint management of the firm as a well-funded, large-
scale, competitive enterprise, rather than fractioning the capital and competing among
themselves. At the death of the father, they were often already involved in the family
business, which was administered disjunctively. Division of the estate was completely
optional.

[...]

Ch. VIII. About rents, that is leases of houses, how they must be paid and how one
must proceed when suing for their payment.

Considering how it be unfair that the landlord be cheated of the due rent, we order that
if anyone rents another’s house, [...] the landlord can seize a pawn by cause of the rent
on his own authority as long as he [i.e. the renter] lives in the house or as long as it is
in his possession, that is from the goods which shall be found in the house, to
whomever they belong, as it was until now observed by custom. [...]

Ch. IX. That the renters cannot be driven out of the house before the term, unless for
certain specific causes.

We also add to this statute that, if the landlord rents the house for a certain term, he
cannot drive out the renter, nor take the house from one who should have subleased it,
until the term, unless the landlord wishes to live in the house, or restore it, or if the
renter or subtenant lived in it or kept it inhonestly and in a bad way, and in such a case
the renter or subtenant pays only for the time he lived in it or had it in his possession.
But also the renter, or subtenant by any title, cannot leave the house until the term.
And should he move out or leave it, he shall pay the whole rent. [...]

The rules restate custom on a matter which was becoming more and more conflictual in a
rapidly expanding city. The rudiments of tenant protection were set into place, with
reflections on the subtenant; on the other hand, the landlord was guaranteed by law by the
furniture and household goods present in the leased building, whoever owned them.

[...]

Ch. LVIII. If a foreigner acquires possession [of an estate] about which a Venetian
claims opposition.

We command that if a foreigner shall acquire an estate, and a Venetian who claims
opposition about that estate should not find him in Venice, nor in his dwelling, the
opposition shall notified to the Visdomini.

Another question of international private law, which is solved by a magistrate appointed
with receiving notification in the name of the absent. The remedy requested by the plaintiff
is thus legitimated by public intervention.
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Book the fourth

[...]

Ch. IX. That the notary who was requested to write a last will notify it to the commissari
[i.e. executors].

In addition we order that the notary who was requested to write a last will, within eight
days to be counted from the burial of the deceased must notify to the commissario or
commissari that they were made commissari or commissario by the deceased Such-
and-such. [...]

The notaries were appointed with public duties which go beyond the professional
assignment given by their clients. We see here the beginning of a process which would in
time come to configure the profession of the notaries ad instrumenta (i.e. those who wrote
private deeds and last wills) as a public service.

[...]

Ch. XXIX. That a child born before a lawful marriage be held as legitimate, and be heir
of the father’s estates, if the father shall have taken the woman as his lawful wife.

In order for no litigation may from now on arise, as it happened in the past, we decree
by way of order that the child born from a woman before she be lawfully joined in
marriage to the man, if the father shall be lawfully wedded with that woman, the child
shall be ipso iure held as legitimate, and shall be heir of the father’s estates, as though
born after lawful wedding, and this be understood about the child born of an unmarried
man and an unmarried free woman.

Rules about the legitimation by subsequent marriage. The consequences were not limited
to the parents’ succession, but extended to the duties toward and treatment of the child by
the living parents, grandparents and other siblings.

Book the fifth

[...]

Ch. XI. A donation of an estate shall not be valid unless at least two Esaminadori shall
sign the deed of donation.

Again we decree that when someone wishes to make a donation of his estate, the
donation cannot be valid unless at least two of the Esaminadori shall sign the donation.
And the Esaminadori shall consider whether the donation be made in fraud or not (as it
is said above), so that they may know whether they must sign the donation or not.

Another instance of voluntary jurisdiction, aimed at preventing frauds (damaging the donor
himself, or his creditors) as well as keeping in check the aggregation of vast ecclesiastical
estates through pious donations.
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Ch. XII. About the abusive exercise of one’s reasons.

If anyone should seize by force the estate or goods of another, he shall lose any right
he may have had over the thing or estate, and must give the Court a security for the
restitution.

The same shall happen to one who abusively exercises his reasons.

One who shall do damage in another’s house, so that he break the door or wall of the
house, or take away things from the house, shall be condemned to compensate with a
house of the same value, or the estimated value of the house shall be given to the
owner of the house whepursuingre the damage shall have been done. And if he did
damage in someone’s house while pursuing someone, he shall compensate to the
landlord with money according to what the judges shall deem right, and he shall give
security to the Court.

The policy of enforcing judicial decision of any form of litigation or trouble of public order,
in the field of private as well as of criminal law, was expressly stated against forms of
violence which must have been all too common in medieval Venice.

[...]

Ch. XVIII. About interpretation, which must be given by our lord the doge and the
drafters for one year.

Because nobody must doubt that those who by their labour composed the laws must be
their interpreters and straighten out their obscurities in the light of a true
understanding, we want that if any doubt or obscurity should arise within a year about
the abovementioned statutes of ours, all those who composed them, or at least two
among them, together with us, shall be for the course of that time free to interpret and
illustrate them. And that interpretation or dilucidation must be in every way abided.

For one year, the interpretation of the rules in dubious cases is reserved to the legislators
themselves. After that time, the rules would hopefully have been exhaustively tested and
become routine in court.
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Traduzione italiana e commento

Prologo primo

PROLOGO PRIMO.

I o Auttore gonernando mediante i preghi del Beato
mefler.S.Marco il Ducato noftro, loqual per permif=
[ion della celeftial gratia anoi € coferido. Et le guer -
re feliceméte cpimo,& la pace con leleze adornado
lo ftato de ]a patria piu honoreuolmente fuftinemo.
— Da queftoadunca noi in tanto leuemoallo adiutorio
de Dio li animi noftri,che ne della noftra,ne delli noftri fubditi pof’
fanza,ouer ingegno fe confidemo,ma tutta la (peranza noftraalla fo
la prouidentiadella fomma Trinitade referimo,dellaquale & li ele-
menti di quefto mondo in mododi certa niuolafon proceduti, & la
- dilpofition di quella fu produrta in luniverfo mondo . 4] Conciofia
adunca,chedi tuttel e cofe,nulla fi ritroui tito virtuofa, quitole ve
nerabile leze,per lequale le cofe diuine,& humaneda i cattiui fondi
fefe,8 conle propulfe de quelle ogni iniquitd fi é refrenata,efiftima
- mo neceflario,vtile,pofsibile, & honefto cd celeritd meteerfialla via
di glle,accio che per paura di effe la humana andacia fia corretta, &
entro i cattiui la innocétiafia ficura, & in efsi cartiui lhabilitd di no
cere,mediante la paura della pena, fi rifreni . Per lequal leze etiddio
fe rédeaciafcun la fua rafon . Pero che ritrouemo turri li ftatuei facti
- da noi,&dalli predecefori noftri di tita cofufione implicadi, che p
la{ua indebita cHpofitione,li naftri zudefi(prermefsi al tuttoalcuni
defsi)circa la offeruaza d'alcuni fpefle fiade mi]lmnu.g[ Perlaqual
cofa noi Jacomo Theopolo p 1a Dei gratia inclito Dofe di Venctia ,
fopra la copofitione,& reformation de noftri ftatuti fefsimo céuoca
reifacondi nobili,8&difcreti homini. Pantaleon Iuftinian Piouan di
S.Polo,Thomao Centernigo,Zuane Michel,Stephano Badoer.Iquali
con gradifsima fideltd circalanoftra Republica adoperandofi in in-

formatione

PRIMYVS . 3

formatione, & {tado di quella per lalor fapicntia ctinuamente pro
cedeno in accrefcimento.Alliquali noi cofidentemente commettel-
fimo,che fecodo la lor florida prouifion,efsi correggere,dilucidare,,
& coponere quelli douefleno,& far turto quello,che clli connfcefleno
ad efla opera effer conuenience. Liquali con la (a prouidentia hauu
to fopra cio diligente ftudio (exauditi totalmétc i noftridefiderija
cofe maxime vtile fon proceduti,perche i difperfi,& feparadi ftatuti
& linoui per loro compolti fotto coueniente rubrice,ouer titolic-
pilhndo,qucll: rubrice , ouer titoli hino in libricondebito ordine
aggregadi , liquali Libri con modo conuegneuole hanno ftudiado in
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eifio volume dilponere.Adunque data a not daquelli quelta compilla
tione di ftacuti,perche lhauemo trouaradi ottima equitd fornita,al
noftro regimento conuencuele,8 a i noftri fubditi vtile, & benigna,
perauttoricd noftra, & del configlio,& de tuttala publica congrega-
tion,lhavemo reputara degna de cohirmatione, §] Volendo adunque
che turti alla iurifdicid neltra fotropolti,efsi ftatuti vfino, firectamé
te volemo,e comandemo che inoftrizudefinel iudicaredaliordi-
nidi quelli non fe partino,ma con ogni diligentia quelli obferuido
faza,& renda piena inftiria a tucet 9 Ex fe alcuna fiada occorrefle co-
f,laqual nd foffe per quelli efpreffamente determinata(cociofia,che
piufian i cafi,che li ftatuti)Se a qualche eftranca queftione occorré-
te fitroua in efsicofa alcuna fimile,l¢ da procedere da fimili a fimili
oner fecondo lapprobata confuetudine. Altramente fe al turto tal ca
fo édiver{o,o (etal confuerndine non fi trona, faza i noftrizudefi , i
come infto,& cquo alla fua prouvidentia parcrd,habbiando Dio auan
ti gliocchi della fuamente , fiche nel giorno del diftretto examine,
els1 poffan dauanti il tremendo zudefe rendere degna rafon .

Prologo Secondo.

Il secondo e terzo prologo sono interessanti per il fatto che introducono un elemento
didattico in quello che appariva un testo esclusivamente normativo. L’argomento trattato
in entrambi sono le presunzioni, cioé i criteri che i giudici devono seguire in assenza di
prove esaurienti.

La moltiplicazione delle magistrature giudiziarie e il rapido sviluppo delle loro procedure
consuetudinarie probabilmente lasciava troppo agli usus fori e alla discrezionalita: una
base teorica comune era indispensabile per prevenire ineguaglianze nell’applicazione delle
norme, fossero consuetudinarie, statutarie o legislative.

Le fonti dell’esposizione sono riconoscibili nei fondamentali concetti del diritto romano
come pure nel diritto canonico, in specie nel Liber Extra, redatto da Raymond de
Peynafort ed emanato nel 1234 da papa Gregorio IX. In effetti i primi due libri del Liber
Extra trattano dei giudici e del processo ecclesiastici. La disciplina cosi introdotta aggiorno
la cognitio extra ordinem tardoromana e pose un esempio di lunga durata di processo
inquisitorio, che sarebbe stato preso a modello da numerosi governi secolari nell’eta
medievale e moderna.

Ancora una volta, tuttavia, questo materiale estraneo é utilizzato a VVenezia senza
riguardo per la sua fonte originale e senza omaggio alla sua autorita. Al contrario, viene
rimodellato in strumenti originali, progettati per adattarsi a un sistema di governo e di
giurisdizione radicalmente diverso e indipendente.

[...]

pho condénado.ludichi adunque n6 fecondo la conftientia,ma fecd

do le allegacion, pche fe tutee le calz fofleno in gfto mddo iudicade,

li indicij de Dio non haurcbben loco.Due omaipotente algual rueee
. be cole

[...]
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fard. q[Perche quitung; le cofe fian vere,non (e dic perd credere, &
non quelle,che con manifefti indicij fe coafermano, fe nondlle, che
conmanifefto iudicie fe conuincono,fc non quelle, che con indicio
ordinario fon comprobade. Benche circa la prefente materia, 2 pro

Una chiara presa di posizione per una valutazione razionale delle prove a disposizione. I/
principio sostiene la trasparenza e ragionevolezza della decisione e rifiuta l'insindacabile
supremazia del giudice, come pure i risultati evidenti, ma casuali, dei giudizi ordalici.

[...]

doocidadi, slcuns flada ic indica p prefimption . §[Ma l¢ da fapere,

che delle prefumptid alcuna € temeraria,alcuna é probabile, alcuna

violenta, 8z alcuna neceffaria. 4] La temeraria prefumptid, ouer ulpi

cion vien repulfa dalla rafon,& nondie in alcuna parte moucre l'aio

del iudicire. Dellaqual comada quel capitolo, che li iudici perarbi-

triodi fufpicion iﬂmr‘ alcun non debbano: quefta nafce damaliho
, mini

LIBER

mini per vane caufe. EHi vedene quralche homo con vna feminavnd
voltaparlare,{ubito plumemo che p male, & chel parli de male.Que
fta prefumprion € da leuar via.perche li dubij fe die inmigliorparte
interpretare. @] La prefumptid probabile € glla, che fidice plumptid
del indice.Quefta nafce da certe fufpirione,& fama cr:!c:n::,la-:}_ual
indace purgation.Come p molte rafon fi prona, & contra tal prefum
ft ion fe receuc proua.Ma queftanon induce il indicea iudicar cotra

"infamato,eccetto fclui nonmica(le in pur?a tione. Etbencheral p
fumption non induca il iudice p f¢ {ola a far fentencia,tfi con vn folo
teftimonio,ouer con vnaltra fimile prefumption fa plenaria fede,co
me per lerafon pienamentefi proua.Ouer moueil iudice adar facra
méto a colui,in fauor delqual ¢ la prefumption, & per eflo pronittiar
fententia.Et queftoetiidio per rafon (i proua. La violente plumptid
{e hada probation verifimile,& vien dita prefumption iuris, perche
la rafon cofieffer prefume . Appate lo inftrumento cancellato, la ra-
fon prefume,chel debiter fia liberato, come per legge fi prova . Fr la

[...]

wme per ralon eovidinf provs Bf Necéffaria prefumption
€ quella,chefi diceiuris & defure.Et induce #iddicea fententianJa
qual rion receuc probation in contrario. Et perofidice iuris 8cdein
re,quando-con gran vehementia (e plume alcina tofa effer,ouer non
effer . Ex per caula di ral prefamptione i Rsvuiicono ke legpe, come ¢

[...]

wole per radon i prowanc S Manifefto fidice quello,.che per confef=
fion,oucr probatione,oucrper enidériadella cofa é palefe,come per
ladecrerale di Papa Innocentio.de verborum figaificatione fe pro-
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La definizione di presunzione probabile sembra in effetti capovolgere I'opinione comune
secondo cui le radici del processo veneziano sarebbero classificabili come accusatorie.
Qui troviamo al contrario che la presunzione probabile, che consiste in meri indizi non
concludenti o addirittura nel sentito dire e nella pubblica opinione, portavano alla
condanna del convenuto in base a un numero limitato di elementi ulteriori: un solo
testimone oppure una sola ulteriore presunzione, non necessariamente pit concludente
della prima. Inoltre, si verifica I'inversione dell’'onere della prova, che la sola prima
presunzione fa ricadere sul convenuto.

Una conseguenza aggiuntiva del principio stabilito qui si trova nel libro I, capp. XXIII e
XLVIII, che permettono ai giudici di chiamare testimoni di loro iniziativa per superare un
impasse in caso di presunzioni probabili.

Nel complesso si pud sostenere, rivedendo l‘opinione tralatizia, che il processo veneziano
fosse misto, con elementi accusatori (l'iniziativa processuale spettava all’attore, solo la
confessione e il fatto notorio erano prove legali) ma anche con ampi poteri inquisitori
conferiti al giudice nell’istruttoria.

Capitolo delle prefimption, & cbe quatro fon le [pecie di prefimption

[...]

fa prooent ia leotétiacccetto iel noa ferd prowado il contrano. € Ec
béche dicemo Gite pfumprione douer hauer loco,niéredimeno rﬁ'ﬁr vo
lemo glle habbialoco,o alcana cofa vagliano,ognivolta che allino-~
ftri tatuti,legge, pmilsioné,ouer approbate cofuetudine,apparefic-
no pmodo alcan cotrauenire,oucraméte in alcuna parte.opponerii.

Il terzo prologo amplia il secondo aggiungendo esempi di applicazione concreta.

La norma conclusiva stabilisce la premimenza delle norme generali e astratte, fossero
esse consuetudinaria o legislative, rispetto ai poteri decisori dei giudici. La statuizione non
é superflua, perché non esisteva alcuna distinzione formale o procedurale tra la
legislazione e la giurisdizione: entrambe erano decisioni assunte a maggioranza da un
organo collegiale tramite una procedura di voto nell’esercizio di pubbliche funzioni di
governo. Le decisioni giudiziali vengono qui vincolate espressamente a seguire le scelte
politiche assunte in forma normativa.

La consuetudine approvata e quella il cui vigore e tenore sono noti tramite la continuita
dell’applicazione giudiziale.
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Liber primus

[...]

De quelli,che chiama altri & piadezar che primamente debbiano andar al
Dofe,&r como fi die procederincanfa. C AP, VI,
Vidoalcuno vol chiamar alcun a iudicio,primamentedic ve
gnir al Dofe,8da quello dic receuer comandamento, & il mi
: nifterial,il gnal comida a colui,che fidie chiamar in iudicio,
cheldebbia vegnirvn certo giorno al piado,& fe colui ilquale é chia
mado,vegnird in lo giorno céftituido, auiti chel coméza piadezar ,
il porrd domandar indufia per trouar aduocato de quattro giorni:&
inquella hada piadezard.Ma fc a Gfta prima aduocation non venird,
ouer non tnddard alcun in fuo loco,g(to primo comandaméto fia per
vio comadaméto,& in qfto li zuth:(tfll procedi coli:che fe colui,ilqual
ha chiama,vorrd chel fiainterditto a colui,che € chiamato,chel non
fipartada Venetia,i zudefi fara quefto interditto, fe li parera,che el
lo habbia rafon:ilche {i dic notar in lo interditto,pche il fi fatto. Ma
cllo,alqual é interditto chelndefcadi Venctia,dicremaner in
ona,o0 Iafcllax fuomefio fin vno anno per quello interditto, & dieefier
chiamado la feconda fiada,& né piu,& (e ello vignera,potra fimilmé
tedomandar indufiade quattro giorni p trouar fuo Auocato, & puo
piadegiara.q[Mafe ello non vegnira,allhora lizudefioldirala ragid
della parte plente,& (e elli haucrino chiareza dello piado,zudigard
no,& darino 12 podefta aquello,chi ha chiamade itrometter li beni
deldcbitor, & €he la perfoas del debitor fia in corte lecondo vilnza,

Nella traduzione veneziana si trova impiegata una peculiare terminologia locale. I/
sostantivo piado (letteralmente “la lamentela”) e usato in riferimento alla pretesa
dell’attore come pure al processo per mezzo del quale puo essere verificata. Allo stesso
modo, piadezar (applicato sia all’attore che al convenuto) vuol dire esporre le proprie
ragioni in giudizio.

Intrometter (letteralmente “mettere in mezzo”) € un verbo che avrebbe acquisito altri
significati in tempi successivi, ma qui si riferisce al sequestro dei beni del debitore
inadempiente per soddisfare il creditore. La procedura, tuttavia, non prevedeva la
pubblica vendita all’asta, ne i beni erano dati in possesso al creditore sino a che non si
fosse ripagato sui frutti. Invece, la proprieta stessa era trasferita al creditore, quale forma

alternativa di adempimento.

[...]

Se alcwn fard chiamado & non usol refpondere . CAP. IX.

Vando alcun chiamato a piado , & domandato da coluiche
chiama fopra ogni caufa,& non vorra refpondere, il fedieal

dir la rafon de colui,chi lo chiama,& li zudefi die giudicar,

[...]
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Come [i comandadori debbons fur ¢ render li comandamenti. CAP, X111,

Erche per la difficultd delli comddamenti,& imperitia delli co
mandadori, ljquali per piccola cofamanca in le citationda effer
riferide alli zudefi, molti comandaméti fe fanno in darno perla
relattion di quali quelliche piadezano,{e aggreuano de fatiche,& di
fpefe non piccole.Ordinemo,che inli piadi,in liquali fe pun doman
c': indufia de auocato,bafta fe lo comandador cita cé quelte parole.
lo te comando,che tu vegni avanti a tali zudefia refpondere al tale,
in taldi,fopra quello che ello tivol dir.Et fel comandamento farafo
rale inucitifon,die dir lo comadador della inucftifon,& quello che
ti vol dir.®[In li aleri piadi, in liqualinon fe puo domandar indufia
de anocati,cioé interditti,chiamori,forci, & in tutti li aleri:il comd
dador die comandar in quefto modo:lo ti comando, che in tal gior-
no tudebbi vegnir ananti li tali zudefi a refponderc a tal perfonafo
pra lo interditto,ouer chiamor,o forzo,ouer alcun‘altra cofa,o foprs
quello,chel ti vol dire, & cofi fede rendere li comidamenti daufiti li
zudefi,& bafta. €] Et fe colui,che hauera fatto far lo comandamento,
haucra ragione de alcuni,per li quali il faza comandar,cioé per com
mifsion,oucr per commeflaria,o per vigor,o per robore,oucr per al-
tromodo,il comandador in lo comandamento die denuntiar a quel
laperfona , achiviene fatto il comandamento, che per tal certa ca-
gion egli ¢ comandado,cioé fi per commifsione , ouer per commiffa
ria,ouer per vigor,o per robore,ouer per altro modo, & cofi {e die re
ferir il com ento dauanti lizudefi. .

Altri termini tecnici: inducia era il termine concesso alla parte, in questo caso per
procurarsi un avvocato. Investicion era la procedura con la quale i trasferimenti di
proprieta immobiliare, quale che ne fosse il titolo, erano resi pubblici, e con cui il nuovo
proprietario acquisiva il possesso. Interdetto era il divieto emanato da un giudice che
proibiva di eseguire certe attivita. Chiamor era un‘opposizione, ad esempio a una
investicion. Forzo era I'atto di chi si faceva giustizia da sé e si impadroniva di propria
iniziativa di beni del debitore. Commission era una procura; commissaria era
I'amministrazione del patrimonio altrui. Vigor et robore indicavano gli atti privati
immediatamente esecutivi.

[...]

Come fe dic cxaminarli teftimonsy per lizudefi. CAP. XXII.

Vdichemo etiamdio , che quando alcuni voranno farteftimoniag

alcuna cofain piado auiti li zudefi, che quelliteftimoni fiano cxa

minadi dalli zudefi con dili Eentia.. fecllidiconoil vero,o nd:& fe
lizodefi haueran confcientia,che elli dicano vero,receualo fucdito,
ma e alli zudefi non parera, che quel fnodito fia vero, nonreceuala
teftimonianza loro. o

¥

La norma chiarisce che la valutazione delle testimonianze era lasciata alla coscienza dei
giudici. In effetti essi agivano nel contesto processuale sia come giudici tecnici,
interpretando le norme, sia come giuria, valutando le prove. Si noti che i giudici erano
all’epoca eletti democraticamente dall’intera popolazione maschile adulta e scelti tra gli
elettori: rappresentavano cosi la pubblica opinione sulle prove a base della decisione.

[...]
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r‘kmﬂ"ifi gudefi dellanofira corte poffa chiamar teflimonij a te-
Stimoniar la uerita in L piadi , quali coneratraVe- '
ﬂﬂlﬂﬂi. f..-fi’- XXI11I.

¢~ Onciofia cofa chel para moltocontrarioal termine dela jufti-
tia,fe per deferro de teftimoni periffe 1a ragione de alcuni, per
~ che quello,che ¢ fuo nd li vié recribuido.Percid ordinemo che’
alcuna queftione vertiffe intra Venetiani,tutei li zudefi del-~
la noftra corte poffa,& debbia far chiamar teftimoni, accio cheli ve'
gnaauanti de for, & auanti dilorodicanlateltimonianza. Lizude®
veramente quelli faran prima zurar, che diran il vero de qucllo,che’
elli fanno p luna.& laltra parte,remoto odio ouer amor, & fe de vold’
ta delle parte fara,debbiafe anche torelofue dito fenza facramento.!

In conseguenza del principio stabilito a conclusione del terzo prologo, ai giudici vengono
assegnati poteri inquisitori per chiamare testimoni non menzionati dalle parti, onde
raggiungere prove esaurienti se possibile.

Si osservi che questa chiamata di testimoni ex officio e limitata alle controversie tra
veneziani, per non turbare la suscettibilita degli stranieri.

[...]

Che li bewi del marito fia obligati alla moglier dal sempe che fard
menada, CAP. XXXIII1,

' Cio che damo auanti nd fiaalcuna queftion, quandoladuien
che alcunacarta dedebitoappar factacontra il marito,do
che lamoglieré tranfdurta in cafadelmarido, & ananti che

ella fia farea fecura della foa dota ; & de cio ella fe dice primo crede~
dor.Volemo che da mo auanti tutti li beni del marito fia obligati al
lafemina,& daltempo che clla é tranfdutta, & da quel temqo clla a
prima delli altri credidori,che hauerd dopo contratto .

Il credito garantito della moglie per la repromissa si accende il giorno delle nozze, ben
prima che diventi esigibile per morte del marito o separazione degli sposi.

[...]

www.artielcaliban.otg/paxtibimarce html



PAX TIBI MARCE -- Venice: government, law, jurisprudence -- 1 enezia: istituzions, diritto, giurisprudenza

De guello che per finrecenerd alombauer , & de cio ferd alcnna
€AY bide CAP. XLIII.

carta, & nonrenderd al cermine ,comeello die, onon obfer-

uard lordine della carta, & pericololi vegna dopo, fera fuo il
pericolo, & fi renderd tutro lhauer al fuo credidor.
€] Ma fe lui obferuard lordinede lacarta, & pericololi vegna, fe-
ra il pericolo del fuo credidor, & cllo non {aratenuto . €] Ma fe
obferuando lordinedelacarta, ello perderd parte del hauer,&in
le refto ello nonobferua, in quello {olo refiduo ello die fufteni-
repericolo. €] Et colui , che per carta étenutopagar alcuna cofa,
& al termine pagard partedieffa, in quello che hapagato non é rot+
ta lacarta. €] Ma fe fenza carta, ¢ fenza teftimoni) tu receuefle al-
cuna cola ,tapord render quellaal tuo credidorfenza carta, o fen-
za teftimonij.

S E alcun receuerd da aleri per fin alcun hauer, & faralide cio

Norme sul rischio in caso di inadempimento. Gli accordi tra le parti prevalgono sulle
norme consuetudinarie e statutarie.

. Delifacramenti\li quali fe die domandar mancando le prose , oncr
teflimoni . CAP. XLIIII,

Erchedifopra noi hauemo ditto dele proue,che fe faper tefti-

monij, per inftrumenti, oper carte,mo refta a veder delle altre

probation,cio ¢ di facramenti,li quali in mancamento de quel-
1i vien domandatidallizudefi.

Queste norme dettagliano e limitano i casi in cui si da ricorso al giuramento. C’e una
chiara preferenza per la prova scritta o almeno testimoniale, che le parti erano
incoraggiate a predisporre nel discutere gli accordi: € possibile che la sacralita del
giuramento si fosse perduta in un secolo pitt mondano, e che le prove dirette apparissero
ormai una base piu affidabile per la decisione.

Le norme seguenti elencano i casi che possono essere risolti in base a giuramento: esse
compilano, riscrivono e aggiornano le norme sull’argomento sparse nei primi statuti.

Come il Venctian poffa confeguir foarafon del debito de lire cin-
guanta, ¢r daliin 30[0, denansi li Zudefi de foreflieri,
‘C A P. XLV.

[...]

Sopra quelli, che da il fuo bauere fenza teflimonianza .
cCAP. XLVyI.

[...]

Se alcun felamenta de alcwn [opra le cofe mabile. ¢ AP. XLV 1L
‘ [..]
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De lbaner , che ¢ domandato per rogadia, ewer tranfimef-
Jo, O cowse li zudefs dicprocedere fopradicid . |
CAP. XLVIIIL. :

Erche ¢ infta cofa prouedere allapuritd de i homiri, condi-

fcreranouitade hauemo deliberaro ordinar, che fe perroga-

dia, ouertran{meflo alcuno comandard ad aleri, fequello, al-
qual vien domandato, negard , chequello il non lha , ouer chel non
1haue hauuto , & colui, che domanda, non puo prouar per teftimo-
ni,o per carta,ma per i clle ha prefumption probabile , lagual puo
mouer il zudefe acreder , chel fia vero quello, cheldife , allhora li
zudefi die dar facramento, ouer acolui , chi domanda.ouera colui,
achivien domandato, i come gii parerd , guardata labontade, & 12
boneftate de le perfone. Etfe inprima lizudefi dara facramento a
quello, a cui vien domandato,& cllo nan vorrd giurare precifamen
te,elli dard poifacramentoa quello, che domanda . 4 Ma fe quello,

Un altro esempio dei poteri inquisitoriali attribuiti ai giudici iun fase istruttoria. La
disciplina sostanziale dei contratti é trattata nel libro III: qui se ne parla solo in relazione
alla disciplina delle prove.

[...]

PRIMY S
Sopra quelli , che wendono aminute . "CAP. XLIX.

[...]

Come dic erar quelli, che die feoder Ibaxer de le dote de teflamento,
wmer de fuccelfion . CAeP. L.

De quello che é udegado incorte, chel paga, o chel romagnaincorte '

Erche le affai trattato di fopra fufficientemente de le proue,da

poi lequal niente refta, fe non chel fe dia 1a fententia, & chela

foa execution fotto ficgua, de quelle necefsitd credemo fe deb-
bia tratear , & percio noi deliberemo che ciafcadun, chi faragiudi-
cato in corte, chel paga, & ftaghiin corte fecondo lufanza, meffer
lo Dofe gli fard comandar per il minifterial, chel vegna , & ftaga in
corte , oucr paga infin otto giorni , & fe cllo non vegnird, fazalo
branchare, & tegnir in corte . §]Et fe cllo ¢ prefente, quando ello &
zndegado , lo Dofe , ouer lizudefi incontinente lo die far branchar,
& vegnir in corte , fe ello non paga, o non dard pegno, o piegiaria
fufficiente in arbitriode li zud:lgl. Et intendemo , che ftar incor-
te fia in quefto modo, cio€, che ello ftaga inlo territorio di San
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Marco trenta giorni, non pafilando alcun ponte, & fel fe partird da
corte, paflando alcun ponte, il Dofe ilde far branchare , & ficar-
loin pregione, in laqual ello ftard trenta giorni. Etfe ello nonfe
partird di corte , ma ftard per dittomodoin corte, & in loterrito-
riodi SanMarco, fel non pagard il fuo debito infra li trenta gior-
ni, ellodie ftar in pregione altri trenta giorni, liquali cnmpicﬁ o fel
non pagard il debito , ello giurerd de manifeftar cioche lha, & il
Dofe torrd cio chelha, & darallo al fuo creditore , maper quello,
che manchard a pagar il debito al creditor, il debitor ﬁu-z‘tl al fuo
creditor

PRI MYV S, a5

creditor cartade promifsione,& giurerd, che de tutto quello il gua-
dagnerd , il dard laterza parte al fuo creditor, intin chel debito fia
tutto pagato. Alcrameateello ftard in pregionein fin chel paga.o
chel faza,cio,che é ditto. Etftagando in pregion, f¢l fe (aperd onde
chel fiade I fuoi beni, lo Dofe comandara che li fiano intromef(si, 8
dari al creditor, & fel creditor vorrd inucftir 1a potfefsion del debi-
tor,{arali data la inucftifon. q]Et fe 12 femina non maridara fard con
dénata (come ¢ ditto dilopra) doucfle far pertutto,come ¢ ditto di
foprade lhomo,eccetto,chelattard in lo territorio de SanZacharia,
oucr de San Lorenzo,fi che 1a non paffa alcun pote,& in luogode pre
gion ella ftard in vna delle celle,ouero camera de li detti monafteri,

oucr del palazo.

Una disciplina dettagliata dell’esecuzione della sentenza civile viene introdotta qui per la
prima volta in forma statutaria. In base al principio del capitolo, & probabile che le norme
fossero una legificazione degli usi giudiziari. Al debitore si offrono alcune alternative per
adempiere alla sua obbligazione.

[...]

Quanta sempo de wimer a moglier de li beni del marito dapei la fus
marte , CAP. LX. '

Onciofiacofa,che fecddo 1a approbata cbfuetudine 12 feminz

\_/ vn anno,& vn giorno dapoi la morte del marito pofsi viuer de
libeni deflo marito,accio chedi quefto né fia queftione,dice

mo determinando,che ognifizda infra vn anno,& vn giornola femi
nahauera fatto zudegado de la foadota, dalhora auantinon debbia
viuere de li beni del mariro, ma ftagain cafa in fin che lhaverd rece~
uido pieno pagamento della foadota.Veraméte fe lafard pagatade
12 foa dota fcnza zudegado infra vn anno,& vn giorno,fimilmente el
lano die viner de li audti de li beni del marito, quefto faluoche lafe
minadie hauer,& galder quello tutto,che li fi latfado dal fuo maritos

Il capitolo legifica la consuetudine e gli statuti previgenti in forma aggiornata e piu
esauriente.

[...]
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Sel pewetian [elementa del forefliero. CAP. LXVII.

Vando il Venetiano fe lamenta al Dofe de alcun foreftier, mo-
ftrandofi haucr alcuna ragione ¢atra di luiyil Dofc il mi;:?“&
. . e

PRIMV S n

le fuc lettere al Podeftd , oner Confoli di quello foreftier, delqual fe
lamenta il Venetian.Et {¢ ello non fard rafonal Venerian del {fuo cit
tadino,lo Dofe comiadari quello foreftier,oner vnaltrode lacittade
oloco de quello fia pignorado,& dar li pegni in guardiadel vicedo~
mino fuo.Et miderd Pucllo Venctian al Podeftd,oucr Confolo de gl
lo,notificandoli per foe lettere,perche cagion ello comido, chel fof
fe farto pegni, & pregadolo chel faccia ragion al fuo fidel. Et fe quel
liConfoli,ouer Podeftaal fuo Venetian fard ragion,li pegni a quel-
li,achifotolti, fard reftituidi, in altra guifail Venctian zurard de
dirla veritade,8 la quantitd delle cofe,che ellodomidaal foreftier,
& per comandamento del Dofe ello fard pagado de efsi pegni .

Rinvio recettizio del cap. 29 dei primi 74 capitoli statutari nel Cod. Marc. Lat. Cl. V, CXXX.
Le norme disciplinano forme di rappresaglie che erano comuni nel medioevo in caso di
controversie con stranieri. L’istituto mirava a stabilire principi ampiamente condivisi da
applicare nel caso in cui gli accordi tra le parti non bastassero a comporre le controversie,
in modo da prevenire possibili incidenti internazionali.

Libro secondo

INCOMINCIA DI STATVTI
. VENETI IL SECONDO

L I % R 0.

Che cofi il mafchio , come la femina dopo xij.anni compidi babbia
Itg#md ctade o CATP, I.

) Ercr& alcun non fe intende idoneo in indicio, o
Q% Yo 8 ucr contratti,fe cllo non hacompido legitima eta-

JA3X de,hauemo decernido effer molto ben fatto adiffinic
de li termini de laetade qualche cofa. Etpercio or-
dinemo,che cadaun mafcolo , ouer femina dapoi xijs
anni compidi, hauere etade legitima fiazudegado .

[...]
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Libro terzo

INCOMINCIA DELLI
STATVTI VENETI IL

TERTIO LIBRO.
Se alcwn recenerd baner in colleganza. cAP. 1I.

E arcyn reccuerd da altri alcii haner'p collegdtia, &
¥ faralideciocarta,ilteftodella carta fe dieofferuar,
| & vegnudoal termine ordinado,die farrafon al fuo
creditordeeffa collegantia.Mail creditor renderd al
fuo debitor la carta con la fua fegurtade.q[Ma {cl ad-

- uenifle,chel debitor hauefle perfo dellacollegantia,
& alcuna cofa fard deeflfaromafa,& ¢llo non vegnird al termine fta-
tuido a far rafonde quello, che i fard romafo, lacartafard rottain
quello refiduo, falwe fe lui non havefie mefio in recomandifia, o in
oo d¢ recomand ifia 4l nome del creditor .

Cbe colui , che receme Ii benide alewnoin rogadia , ouer colleganza, diga
" ordinatamente al fuo creditor come ba inueflido , nendudo ,
& fatto. CAP. II,

Ffirmemo,che da mo auiti fe offerui,che cadauno,che recene

rd li benidi alcun,ouer in rogadia,ouer hauerd in colliganza

exprima per ordine al fuo creditor come ello haucrd inuefti-

do & venduto , & come ¢llo haueri fatto de cio, che ello haueri ha-

nuto incollegamza,oucr in rogadia, & fecodo come ello hanerd ordi

nataméte efprefio,in prefentiadellalegge fiatenutode affirmar per
facramento

TERTI VS, 43

facramento,fel credidor vorrd. Et (i allo dard mier canedale , dig:
perche caufa ello li da minor, & quelto fe metta inlobreuiariode
laprefentation. § Ecfel credidor , ouer li foi heredi , o fucceffori in
(to cafo vorran prouar, chel fia altramente de quello , che dice i
ebitor,recenale leproue.Et fel prouerd legitimamente li zudefi pro
cedan fecondo le proue , & fel non vorrd prouar , o non potrd, ouer
non fe offerird da prouar,debbiafe dar facramento al debivor,& que=
fto fia ecceptuando quelli,chi é naufragadi,robadi, ouer brufadi , di
quali noi volemo che fe offerui fecondo 1a antiqua confuctudine.
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Delle colleganic coms [e dicparrivil g de quelie , o cheper
an medemo guadagwo le carte ia equal migor ,
cC AP, d 1 1.

Rdinemad fimilmente,che fe offerui delle colleganze, che co-

lui,che torrd da alcun denar per guadagnar con, ¢fsi niéte in

collegiza metta.Ma in fin 2l tempo ordiu:.;a con i denarire-
cemudi trafegandof, la parte,oucr quanto fe contignerd in la
carta,regna per fede vrilitzdc.. ma le altre parte fecondo Infanzaine.
fembre col canedaldebbiadaral fuo cruduso' r. q[Et fepincarte,pin
homini,ouer a vno, & da vna itefla perfona fard farte pervn
guadagno in diuerfi giorni,ouer mefi, quelle carte dic hauere equal
vigore in fcuoder.4TMa noi difemo de quelle carte,che faran fatte in
Venetia. Delle altre carte vtram:nu,jwfamn fatte altroue, niente
dicemo in quefto calo.

Mentre nel libro I si parlava di questi contratti in relazione alle norme sulle prove, qui se
ne da la disciplina sostanziale.

Le norme prendono in considerazione che solitamente il debitore (detto procertans, cioé
la parte che viaggiava e trafficava all’estero) accumulava diverse colleganze nello stesso
viaggio, massimizzando il proprio guadagno e riducendo il rischio senza danneggiare i
creditori (gli stantes, cioe “quelli che stanno a casa”). In effetti, questa prassi era utile
agli stessi creditori,perche il guadagno aggiuntivo di una colleganza poteva evitare
l'inadempimento di un‘altra se gli affari andavano male.

L™antica consuetudine” di cui al cap. II é precisata nella corrispondente glossa al testo. I/
debitore che evesse sofferto naufragio, rapina o incendio presentava testimoni e giurava
di aver perduto la colleganza; il solo giuramento non lo esimeva dalla restituzione della
somma. Il creditore a sua volta era ammesso a provare che la colleganza non era andata
interamente perduta. Ulteriori testimonianze per il debitore erano ammissibili a
discrezione dei giudici.

Si noti che la colleganza bilaterale, probabilmente perché era fonte di controversie a
causa dei complessi calcoli necessari per il rendiconto finale, € vietata espressamente per
il futuro.

Della fraterna compagnia. CAP. IIIL

Olemo, che morto il padrelifradelli romagna in fraternacd
ia infin che elli non faran partidi.Et il{imile in li germa
ni cofini fi glinl ide fradelli intradefsi, ouer cé li barbani.Et
nd vada pin ananti la fraterna copagnia. qEt le forelle veraméte in
tra fi,8% con 1i fradelli nonfian in fraterna compagnia . Ma effe faran
dafile for de qeelio folamente , (he ¢lic haperan haouto dal
padre ooer dal aso,ouer da alero de |1 for fupersor: mailcoli
per linca afc endent) & so con It fradedls , fe li fradelli
ramno intra lore i frarerna ¢ . faido fe anchew il non hauctle
wo farea dimifione, ATMa fcl »oalcun delli afcendéei laflaran in
fpecialitd alcune cofe al figlio, oucr ad alcun delli inferiori, quelis:
064 {aran in fraterna compagnia.

La fraterna rientrava in una prassi gia comune: ai fratelli, eredi di un mercante, conveniva
proseguire la gestione congiunta dell'impresa come iniziativa economica ben capitalizzata,
di larga scala e competitiva, piuttosto che frazionare il capitale ed entrare in comcorrenza
I'uno con I'altro. Alla morte del padre, spesso erano gia impegnati nell’azienda familiare,
che era amministrata in forma disgiuntiva. La divisione del patrimonio ereditario era del
tutto opzionale.
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[...]

TERTTIVS. 44

Delli fisti, éwbrpenfion delle cafe,come [z die pagare, & come pevil pagamems
* tode quellife debbia procederincanfa.  CAP. P;"rl I':?

Onfiderando , che I¢ iniqua cofa, chel fignor fia fraudado del

", fuo affitto, ordinemo, che fe alcun fta ad affitto in cafa d'aleri,

o che ello habbia receundo la cals, owver la tien ad affiero, il fi-
gnordella cafalipoffa tor peguno per rafon del fitto per fua auttoritd
fim che ello ¢ in cafa,o infin che latié,cioé delli beni de colui,iqua
ﬁflrl trouadi incafa,comeé ftadode quaindredo per cofuetudine
offernado. 4 Ma fe Jo habstador (ard vicivo della o havers laflaro

[...]

Cbe li habisadori non poffa effer cazadide cafa anantiil termine , f¢ non
per cerie canfe (pecificade . CAP. IX;
Oi giongemo etiddio a quefto ftatuto ,che fel fignor affitta la
caffl certo tempo,chel non pofia cazar lhabitador,neterlila
cafa acolui,achilafard fta afitada infin 2 quel tépo,(aluo fel
fignor volefle habitar in la cafa,ouer refarla,ouer {¢ lhabitador,oco
lai,che ti€ 1a cafa habitaflc in la cala, ouer la tenefle deshoneftamen
te,& in mal modo, & allhora pagalo habitador , ouer colui che ticn
lacafa a fitto,folum per quel rempo,chelo € fta, ouer lhanerd tenuta
la cafa.Ma etiamdio lhﬂ:ritadar non poflavicir dellacafa, ouer co~
lai, che ha receundo lacafa, o tegnudo per alcunmodo non la pofla
laffar infin 2 quel tempo. Et fe ello vicird,ouer laffard Ia cafa,paga mc
tobo fitto , & polla ahtzar la cala cfio babitador dela calaoucr coluly

Le norme legificano la consuetudine in un ambito che si faceva sempre pit conflittuale in
una citta in rapida espansione. Vennero poste le basi della tutela del locatario, e di
riflesso del sublocatario; dd’altronde, il locatore godeva della garanzia legale sui mobili e
le masserizie presenti nell’edificio locato, quale che ne fosse il proprietario.

[...]

TERTTIV S 6o

Sel foreftier innefte alcuna poffe(fion . fopra laguale chiama il pe-
o metian. CAP. LFVIII

Omandemo,che fel forefticr inueftird alcuna poffefsion, & il
Venetiano,che hachiamado fopraquella puﬂgfo'sion,nﬁ lotre
.- uardin Venetia,neinlo fuo albergo,quello chiamor fedic ne
tificar alli vici domini.
Un‘altra questione di diritti internazionale privato, risolta tramite un‘apposita magistratura

incaricata di ricevere le notifiche a nome dell’assente. Il rimedio chiesto dall’attore & cosi
legittimato dall’intervento pubblico.

[...]
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Libro quarto

[...]

Che il modaro,che é pregado fare il tefiamento infra xormi otte densntij
queflo alls commiffari . CAPy XVIIlL, i

Nchora ordinemo,chel nodaro,ilqual é pregado farteftamen
to,ello infraottozorni dacfler numeradi dalla fepoltura del
defun&o debbianotificarlo 2l commiflario,ouer commiffari,
che i fon creadi commilari, ouer commiffariode tal defunto. Fr fel

I notai furono incaricati di doveri pubblici che andavano oltre I'incarico professionale da
poarte dei loro clienti. Si vede qui l'inizio di un processo che nel tempo avrebbe
configurato la professione dei notai ad instrumenta (cioe quelli che redigevano atti privati)
come un pubblico servizio.

[...]

Cbel figlio naffudo ananti il legitimo matrimonio, fia reputado legitimo ,
& berede fia nei beni paserni, f¢ fiso padre bara tolto quella
donna legitimamente per moglie, C. XXIX,

Ccioche ninna lite,come fina quefto tépo fe faceua, poffa da

mo auanti nafcere, ftatuendo determinemo, che il figlio naffu

~ dode vnadonna,auanti, che quella fia con legitimo matrimo

nio copulata 2 Lhomo, fel padre fuo ¢ effa donna cotrazerd legitimo
K 3 matri-

L)

QV ARTYVS, 76

matrimonio, il fio ipfo iure fiarcputado legitime , & heredefianei
beni parerai, come [¢ nafludo foflc dopoi contratto il matrimonio,
& quefto fe intenda del fio,ilqual de homo foluto,& di donna foluta,
laqual fia libera,{ard nafluto.

Norme sulla legittimazione per susseguente matrimonio. Le conseguenze non erano
limitate alla successione dei genitori, ma si estendevano ai doveri verso i figli e al loro
trattamento da parte dei genitori, dei nonni e degli altri fratelli.

[...]
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Libro quinto

[...]

La donation de! Rabile non »1glia,accetto f: doi almen di efJami-
na.ori fosiocrinain carta de donatione.  CATDP. XI.

Nchoradicemo, quando alcun vol donar a fua cofa immo-
Abilc , cheladonation non pofsi effer valida, eccetro fe doi al-.
men d1 eflaminatori fnttnlgril:la in la donatione.Et quelti ef-
faminatori confideraran,fe 1a donation fia fatta in fraude, o no ( co-
meé fopradetto ) acafon, che poffa fauere, fidie fottolcrinere inla
donation o non.
Un ulteriore esempio di volontaria giurisdizione, volto a prevenire frodi (a danno del

donante stesso, o dei suoi creditori) come pure a frenare I'accumulazione di vaste
proprieta ecclesiastiche tramite donazioni pie.

Delforzo. cCAP. XII.

E alcii per forza intrometterala poffefsion, ouer cofade altri,co
q luiperda ogni rafon, che tha in quellacofa , ouer poffeision, &
V. dia fegurtade emendaralla corte.q[Cofi fimilmente fia fatto a
colui,che p forza fa iuftitia a fe fteffo. § Colui, che infulto inlacala
d‘altri fara,in modo,chel ropa,la porta,ouer paredo della cafa, ouer
portara uiadelle cofedi cafa,fia zudegado di emendar vnacafaditi
ta,valuta, ouer la ftima de effa cafa, & fia dataal fignor dellacafa,in

L 3 laqual

QUV'I N T V'S, 84
laqual hanerd fato lo infulto.Et fe in feguir alcun, lhafatolo infulto

in cafa d’alcun,emienda al fignor della cafa in denari fecondoche a li
‘didefi parerd,& dia fegorrd di emendar alla corge.

La politica mirante a imporre la decisione giudiziale di ogni forma di controversia o
disturbo dell’ordine pubblico, nel campo privatistico cosi come in quello penale, fu
espressamente ribadita contro forme di violenza che dovevano essere anche troppo
comuni nella Venezia medievale.

[...]
Dclla interpretation da effer fasta per meffer lo Dofe

con i couditori in fin ad yno anno.
CAP. XVFVIIL.

Erchea niundie effer dubio,che quelli dien interpretar Ie leze,
& leofcuritd, di quelle redrizare in laluce del vero intelletto,

. iquali con [oa propria induftria han quelle compofte, volemo,
che fe alcun dubio, ouer ofcurita in ditei noftri ftatuti in fin ad vno
anno occorrera, quelli tutti, ouer dui de efsi,chi le ha compofte in-
fieme con noi in En alditto tempo,habian libera facultade interpre
tar,& dilucidare.Allaqual interpretation,oucr dilucidarion cofifat
taad ogni modo fe debbia obedire.

Per un anno l'interpretazione delle norme nei casi dubbi venne riservata agli stessi

legislatori. In seguito, le norme sarebbero state sperabilmente ben collaudate e sarebbero
state applicate in giudizio senza impacci.
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